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PROPOSED RULE CHANGES TO THE TMDL
AND NPDES PERMIT PROGRAMS

WEDNESDAY, MARCH 1, 2000

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PuBLIC WORKS,
SUBCOMMITTEE ON FISHERIES, WILDLIFE, AND DRINKING
WATER
Washington, DC.

The subcommittee met, pursuant to notice, at 1:00 p.m., in room
406, Senate Dirksen Building, Hon. Michael D. Crapo (chairman of
the subcommittee) presiding.

FEDERAL REVIEW OF TMDL REGULATIONS

Present: Senators Crapo, Thomas, Wyden, and Smith [ex officio].
Also present: Senator Baucus.

OPENING STATEMENT OF HON. MICHAEL D. CRAPO,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator CrAPO. The committee will come to order. This is the
Senate Committee on Environment and Public Works Subcommit-
tee on Fisheries, Wildlife and Water. The hearing is to consider
proposed changes to the TMDL program and the costs and impacts
to the States.

I would like to welcome everyone here today, and to tell you
about the procedure that we are going to follow. We expect to have
three stacked votes called at 2:00 p.m. Wherever we are at that
point, we will go into a recess, which could be 45 minutes or so,
depending on how long it takes to conduct those votes.

We have with us today as our first witness, Governor Racicot
from Montana, who has a time parameter requiring that we move
ahead expeditiously with his testimony. He needs to catch an air-
plane and get back home to his family. And | for one can certainly
understand those concerns, Governor Racicot.

So, what I'm going to do is go immediately to you, Governor
Racicot and then as other members of the committee arrive we will
have them provide their opening statements.

Today the Subcommittee on Fisheries, Wildlife and Water will
hear from witnesses on proposed changes to the Total Maximum
Daily Load (TMDL) and NPDES programs under the Clean Water
Act. This is the first in a series of hearings and we will focus today
on the costs and impacts to the States.

We will be joined by a number of distinguished witnesses, includ-
ing Governor Marc Racicot of Montana, and several top administra-

)



2

tors of State agencies and local governments, who will provide their
perspectives on EPA's proposed rule, and what it means to States
and communities. Cleaning up our Nation's water has long been a
top priority of the Federal Government. Everyone supports that
goal. I believe that we have made great strides toward this objec-
tive, but | believe that there’'s much left to be done.

This is a goal that can be accomplished only through collabo-
rative efforts and partnerships at the Federal, State and local gov-
ernment level as well as with stakeholders. Similar sentiments
were expressed in an EPA document called the October 1999
“Agenda of Regulatory and De-regulatory Actions and Regulatory
Plan.”

In fact, on the cover of that document is a quote that says, “EPA
believes that if the people affected by rules take part in developing
them, we will produce rules that are clear, less burdensome and
more effective.”

Inside the document next to a photograph of Administrator
Browner is the quote, “We must inform and involve those who
must live with the decisions we make, the communities, the indus-
tries, the people of this country.”

I couldn’'t agree more with those two statements. Several years
ago | read a book called, The Community and the Politics of Place,
written by Dan Kemmis, who was | believe at that time, a profes-
sor at the University of Montana. | read his book to fit exactly with
the perspective that | believe we should follow in pursuing collabo-
rative and local decisionmaking. Policies, particularly those ad-
vanced by the Federal Government and those with regulatory im-
plications are doomed to failure without the support of States, com-
munities and stakeholders.

Federal, State and local partnerships are the only means by
which we can be successful in carrying out the measures that will
result in a healthy environment, whether it's cleaning up our Na-
tion’s waters, restoring salmon runs, or conserving America’s other
precious natural resources.

So | commend EPA for these very strong statements in favor of
working together in partnerships that address environmental is-
sues. That said, let me talk a little bit about how EPA’s proposed
rule changes impact on TMDLSs.

Let examine how the words of the Agency and their actions com-
pare.

In November 1996, the EPA convened a committee under the
Federal Advisory Committee Act to look at possible TMDL rule
changes. The committee was composed of the environmental com-
munity, State and local governments and the regulated community.
The group met for 18 months and published its findings in July
1998, detailing recommendations on how to make the TMDL pro-
gram work more effectively.

Since the rule was published last August, EPA has stated that
the proposed changes, such as the proposed requirement that the
States submit an implementation plan under section 303(d), are
simply part of the recommendations of the FACA Committee. How-
ever, this very contentious provision in the rule was not resolved
in the FACA committee’s report. For EPA to cast this provision as
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the product of collaborative decisionmaking is to put a selective in-
terpretation on the recommendations.

To compound this problem under the proposed rule, the States
Implementation Plan would be subject to EPA approval. It is ex-
tremely unlikely that section 303(d) of the Clean Water Act pro-
vildes the EPA with the authority to require each implementation
plans.

Although this may seem like a minor legal issue, in fact, it could
potentially hold grave consequences for private landowners across
the country. If, for example, the EPA were to reject an implementa-
tion plan based on inadequate riparian buffer widths, even if the
buffers were State-approved best management practices, EPA
would be free to rewrite the implementation plan under the loop-
hole that the Agency has provided itself with the authority to do
so by this proposed rule. | believe that this authority is outside of
the statutory language provided by Congress in the Clean Water
Act.

One of the most disturbing provisions of the proposed August
rules is the significant change proposed by EPA to the National
Pollution Discharge Elimination System, NPDES. EPA has pro-
posed to change the definition of a non-point source. This change
will have the effect of subjecting private land activities, such as
traditional agricultural and forestry activities, to Federal NPDES
permits.

It is my understanding that this change was never discussed
during the FACA deliberations. In reading the proposed rule it
doesn’'t require an economist to conclude that this rule would be
very expensive to implement. However, given the universal belief
that this proposed rule if implemented would be ruinously expen-
sive to States, local governments and private industry, I'm as-
tounded by this statement in the proposed rule from the Federal
Register:

The EPA has determined that today's proposed rule does not contain a Federal

mandate that may result from the expenditures of $100 million or more for State,
local and tribal governments in the aggregate or the private sector in any 1 year.

The costs for States, territories and tribes are not expected to ex-
ceed $25 million in any 1 year. And today’s proposal does not im-
pose any requirements on the private sector. Let me read that
again. “Today’'s proposal does not impose any requirements on the
private sector.” | believe we'll hear more about that from our wit-
nesses today. I'm very concerned that this type of statement has
come from an Agency that has promised, “To produce rules that are
clear, less burdensome and more effective.” I'm concerned that this
type of statement is designed to avoid the safeguards Congress
built into the law and feed the growing cynicism toward their gov-
ernment.

When the rule was published in August of last year the EPA pro-
vided a 60-day comment period for receiving public input. Given
the scope and complexity of the rule, the significance of the
changes and the array of parties that would be affected, a 60-day
comment period was wholly inadequate for providing meaningful
input with respect to the proposal. It was hardly informing and in-
volving those who must live with the decisions. After EPA denied
requests to extend the comment period this committee through its
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past chairman and ranking member was forced to intervene. The
comment period was subsequently also extended legislatively.

By the close of the comment period on January 20, the EPA had
received 30,000 comments. This hearing marks the fifth occasion
that a committee or subcommittee has seen fit to examine the nu-
merous and significant changes that this TMDL proposal subjects
us to. In my 7 years in Congress I've never seen one proposal draw
this level of attention and scrutiny by committees with different ju-
risdictions.

Let me just quickly recount this history. Provisions were in-
cluded in the proposed rule that were not a part of the FACA com-
mittee’s recommendations. Yet the EPA continues to claim that the
rule is based on this group’s report. States, communities and stake-
holders have voiced their strong concerns about the cost of the pro-
posed rule. Congress was forced to intervene and legislatively ex-
tend the comment period for an additional 90 days. Thirty thou-
sand comments were received on the rule, many of which expressed
concern from both technical and legal perspectives.

To date this is the fifth hearing to be held on the proposed rule
in other committees. The mere fact that these hearings have been
held suggest to me that there is significant concern in Congress
about this proposed rule. Given these facts | understand that the
EPA still intends to issue a final rule as early as June. | find this
extremely disturbing. This suggests to me that this rule is being
fast tracked in the face of overwhelming concern from States, com-
munities and stakeholders. And even other departments within
this administration. And ironically enough this is the same agency
that says it wants to work with the people affected by the rules in
order to produce clear, less burdensome and more affective rules.

I look forward to hearing from the EPA about how it truly in-
tends to engage all parties affected by this rule, rather than paying
lip service to a concept of collaboration. | look forward to hearing
our other panelists address how these issues affect them and how
we might move forward in finding a more workable rule that
achieves the important goal of cleaning up our Nation’s waters.

Senator Wyden, before you came in we noted that Governor
Racicot needs to catch an airplane and | was wondering if the other
members would hold on their opening statements and let the Gov-
ernor go first or do you have a statement that you would like to
make at this time?

Senator WYDEN. If you wouldn’t mind Mr. Chairman, and | want
to hear the Governor as well, if | could just have a couple of quick
minutes because my schedule is jammed.

Senator CrAPO. Certainly. | suspected that might be the case. So,
if you could just understand the Governor’s time constraints we'd
appreciate it.

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM THE STATE OF OREGON

Senator WYDEN. I'm going to be brief. | appreciate your holding
the hearing. | just want to outline very briefly my concerns with
EPA’'s approach and then suggest a constructive alternative. |
know the Governor has been interested as my Governor has as
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well, John Kitzhaber, looking at some different kinds of ap-
proaches. And I'll be brief.

My problem with EPA’s approach to TMDL is that essentially
what EPA is saying is that marine water flowing through a forest
or a farmer’s field can't be monitored and it shouldn't be regulated
the same way as point sources, as pollution from factories. Calling
forestry activities, such as harvesting, a point source is like requir-
ing every cow on a ranch to get a pollution permit. It's just not
going to work. The States have taken a different approach. The
best management practices approach provides guidelines to conduct
forestry in an environmentally friendly manner. | like that it essen-
tially gives us a chance, especially in the West, to come up with
homegrown, locally driven approaches. You don't say what works
in eastern Oregon is going to work in Kansas or that what works
in one part of the country is going to work in the West.

The other problem | have in Oregon, is that many of the streams
which would be subject to EPA's new TMDL rules are already
struggling with the legal requirements from the Endangered Spe-
cies Act. So, I'm also troubled by the fact that EPA doesn’t take
steps to coordinate these various requirements. I'd like to suggest,
and I'd like your comment, Governor, a more workable framework
from managing non-point pollution that would be scientifically and
legally defensible and would provide the benefits for the Endan-
gered Species Act while minimizing the burdens on landowners.

Here’s what I'd like to see us look at as an alternative to what
EPA is talking about.

First, we develop a one-stop-shopping approach for the land-
owners so that they could fulfil their Clean Water Act and Endan-
gered Species obligations at the same time. I'd like to see the
agencies collaborate so that a landowner can use the same land
management plan to qualify for a Habitat Conservation Plan and
TMDL. It just seems to me that if we can coordinate these two per-
mits, time and money can be saved.

Second, I'd like to see increased funding for the BMP program to
control non-point pollution. This is something we do at the State
level.

Third, we're going to need some more flexibility in the TMDL
plans so that scientist can look at how the best management prac-
tices actually work, in particular places where plans are being re-
written. Please comment on those ideas. I want you to know that
we're very troubled at home about the way that TMDL approach
is being used and we know that you and a number of Governors
have looked at innovative approaches. If we were to do nothing,
other than to develop a one-stop-shopping approach for the land-
owner so that they could fulfill their Clean Water Act and Endan-
gered Species obligations at the same time, | think that would start
us down the direction of a constructive alternative. | know your
schedule is tight. I'm going to put my statement into the record
and | would very much like to hear your thoughts on that. Thank
you, Mr. Chairman.

[The prepared statement of Senator Wyden follows:]
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STATEMENT OF HON. RON WYDEN, U.S. SENATOR FROM THE STATE OF OREGON

Rainwater flowing through a forest or farmer's field can't be monitored and
shouldn't be regulated the same way as point sources—pollution from factories. Call-
ing forestry activities like harvesting a point source is like requiring every cow on
a ranch to get a pollution permit—it simply won't work.

That's why we use Best Management Practices—guidelines for how to conduct for-
estry in the most environmentally friendly manner possible. And these BMPs have
to be worked out on a local level. The solutions that work for a watershed in west-
ern Oregon will not work for one in eastern Oregon, and certainly not for one in
Kansas. Local people need to be involved, which happens best through state-run
incentive-based programs rather than the kind of top-down Federal mandates im-
plied in these proposed rules

In Oregon, many of the streams which would be subject to EPA’s new TMDL rules
contain endangered fish, and landowners are already struggling with the legal re-
quirements of the Endangered Species Act, so doesn't it make sense that these re-
quirements be coordinated?

I'd like to suggest a more workable framework for managing non-point pollution,
one which will be more scientifically and legally defensible, and will provide envi-
ronmental benefits for endangered species and water quality while minimizing the
burden on landowners. My approach would involve: developing a one-stop shopping
approach for landowners, so that they can fulfill their Clean Water Act and Endan-
gered Species Act obligations at the same time. I'd like to see the agencies coordi-
nate so that a landowner can use the same land management plan to qualify for
a Habitat Conservation Plan and a TMDL plan; increased funding for the use of
Best Management Practices to control non-point pollution; and allowing flexibility
in TMDL plans, so that as scientists study how Best Management Practices are ac-
tually working in a particular place the plan can be rewritten.

Senator CrRAaPO. Thank you very much, Senator Wyden. We ap-
preciate your brevity in the light of the Governor's time con-
straints. We now have the Senator from Montana here who would
like to take a quick opportunity to introduce the Governor for his
remarks, Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator Baucus. Thank you, Mr. Chairman, it would be an
honor to introduce our Governor. He's done a great job in our State.
Governor when you speak on what Senator Wyden said, let me also
say that the goals of the Clean Water Act are very important. In
the 1972 Clean Water Act, the goals fishable and swimmable wa-
ters are stated. We've made a lot of progress in our country since
the Act was passed. It's been with some difficulty, but we have a
good bit left to do. I'd be interested in your general thoughts on
how we get there. Passing technology standards is pretty easy. The
hard part is getting some kind of ambient watershed plan put to-
gether that includes point and non-point sources. As we have for
the air programs, we have State Implementation Plans, as you well
know, for ambient air. | think it makes sense to do something simi-
lar for water. The question is how? It's pretty complicated; what do
you think the States’ role should be and whether the SIPs in the
Clean Air Act are any guide or not. Is this just too different or is
it similar?

We both agree that EPA’s action with respect silviculture prac-
tices is off-base and you might want to comment a bit on that. And
finally a question in my mind is the degree to which the State of
Montana have pretty well worked out an agreement with EPA that
the State can live with. They can abide by the provisions of the
agreement worked out with EPA, but then occurred a court deci-
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sion which said that they have got to be more comprehensive. The
decision was arbitrary, and capricious.

So, how much did the court interpret the law? How much of it
otherwise, concerning EPA’s actions, made sense from the State of
Montana’s point of view prior to the court’s decision. And given the
court decision interpreting the law, they interpreted the 1972 Act,
how do we get to there in a responsible way?

Thank you.

Senator CrAPo. Thank you, Senator. And, Governor, without any
further ado we will turn to you for your testimony.

STATEMENT OF HON. MARC RACICOT, GOVERNOR, STATE
OF MONTANA

Governor RacicoT. Thank you, Mr. Chairman. It's a privilege to
be here in front of the committee, and particularly with Montana'’s
senior Senator here today, I'm delighted to have the opportunity to
testify.

Senator Baucus. | appreciate that. | feel pretty senior some-
times. | guess I'm a senior citizen.

Governor Racicor. | said “Senior Senator.”

Senator BAucus. It was my ears that heard senior citizen.

Governor RacicoT. If | misspoke | extend my deepest regrets.

Senator BAucus. You clearly did not misspeak. I misheard.

Governor RacicoT. For the record my name is Marc Racicot and
I temporarily serve as the Governor of the State of Montana and
I do appreciate the invitation to share my thoughts regarding the
Clean Water Act and specifically the Total Maximum Daily Load
issues. As you know | have submitted written testimony and |
won't go over every word of that testimony. I'd like to highlight a
couple of provisions and | know you want to have some dialog
about this particular issue.

It is an issue that is of great importance to our State. Both to
our people and of course to the resources that we jointly cherish
in the State of Montana and all across the country. We're pleased
that the committee is taking an active role in reviewing the Envi-
ronmental Protection Agency proposed revisions to agencies to the
water quality regulations found at 40 CFR 130. And published in
the Federal Register on August 23, 1999. Before | begin | want to
mention to the subcommittee members that I've also attached to
my testimony the formal comments that | submitted on behalf of
the State of Montana to EPA on the proposed rule.

Our State natural resource agencies all work together, that was
their charge, to analyze the proposed rule and to develop consensus
comments that are attached to my testimony. So they reflect dif-
ferent disciplinary perspectives from the Department of Environ-
mental Quality, from the Department of Natural Resources and
Conservation and the Department of Fish, Wildlife and Parks, and
Department of Agriculture.

The State of Montana is very committed to achieving the clean
water goals set forth in section 303 of the Clean Water Act. And
this is especially demonstrated | believe through our 1997 passage
of State legislation pertaining to Total Maximum Daily Load proc-
esses.
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Our TMDL amendments to the Montana Water Quality Act that
occurred in 1997 successfully addressed many of the same issues
that we're now focusing upon as a result of the EPA's proposed
rules. Our comprehensive State law establishes 303(d) listing meth-
odologies and criteria. It specifies a public involvement in plan. It
sets a 10-year schedule for statewide TMDL development. It ad-
dress TMDL implementation and monitoring and it authorizes pol-
lution offsets. As well our State TMDL program funding appropria-
tion provides new State revenues for accelerated water and quality
problem solving.

Indeed, we are currently achieving at the State level what EPA
hopes to accomplish nationally with the proposed rules. EPA’s pre-
sumptions that solutions to longstanding national TMDL issues
must be prescribed within the context of new Federal regulations
is at the core of Montana’s concerns over the proposals. We fear
that the program changes envisioned by EPA will add unnecessary
and inappropriate specificity that will ultimately hinder the success
of our current program.

The proposed changes could seriously compromise our State pro-
gram goals and strategy, undermine recent intense implementation
efforts and public trust and reduce our overall progress of achiev-
ing the water quality restoration goals of the Federal Clean Water
Act.

Mr. Chairman, I'd like to mention briefly the process which led
up to the enactment of our State law because | do believe that
there are some lessons that are good to share with all who may be
engaged in this process presently. And I must confess that we are
very proud of what we have accomplished to date in the State of
Montana.

We started a dialog late in 1996 between Montana natural re-
source agencies, businesses and industries and conservation groups
to gauge interest in developing State TMDL legislation which
would address the concerns that are addressed by the rule. A brief-
ing paper was developed and distributed in a broad range of inter-
ests were invited to participate on a work group to draft legislation.

Over several weeks the group met regularly to revise drafts of
the bill and to try to achieve consensus on bill content. While com-
plete agreement was not achieved prior to the deadline for submit-
ting the bill, remarkable progress was made in coming together on
many of the issues and this effort paid off in strong support for
passage of the bill in both houses of Montana’s legislature and few
amendments were ever offered during the legislative process.
House bill 536 was the piece of legislation and it was passed into
law in the State of Montana and it became immediately affective
with my signature on May 5, 1997.

Funding totaled nearly $1.4 million for the biennium and that
also was provided for by the Montana legislature. At the heart of
our program is the TMDL advisory council. The council is made up
of representatives from agriculture, industry, environmental
groups, State and Federal agencies and recreationists. And the
group provides input and advice to State decisionmakers and pro-
fessional staff and helps insure that the development and imple-
mentation of measures to improve water quality are truly grass-
roots approaches.
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We believe that those landowners and users who are asked to
host and support on-the-ground measures should have a say in
their development. Although EPA’'s standard objective in develop-
ing the proposed rules was to strengthening the efficiency and ef-
fectiveness of the Clean Water Acts TMDL program, the rule is too
little to accomplish this objective. Instead, the new regulations
would add unnecessary complexity to Montana’s ability to develop
TMDLs in a timely fashion. The new regulations appear to focus
on listkeeping and technical reporting to EPA rather than effective
assessment, implementation and resolution of water quality prob-
lems. The rules also create a regulatory framework that is inher-
ently inconsistent with section 303(d) of the Clean Water Act.

Specifically, the rules create a presumption that a States entire
TMDL program, including its process and methodology of identify-
ing impaired waters, prioritizing those waters, developing TMDLs
for those waters and addressing non-point sources in its TMDL
process are all subject to EPA’s approval.

In effect the rules provide EPA with a legal power over a States
entire TMDL program. This is not a power, in my view, envisioned
by Congress when it granted EPA a limited oversight role to review
a State’s submission of lists and TMDLs under section 303(d).

The State of Montana also objects to the imposition of regula-
tions establishing regulatory requirements over every component of
the States TMDL program when Congress has not sanctioned that
approach.

One of the primary drawbacks of EPA’s proposed regulations is
that they impose numerous regulatory details to address prior inef-
ficiencies in TMDL development that have already been addressed
by many States. Montana has already accomplished what EPA is
attempting to achieve through the proposed rules. Montana is al-
ready more than 2 years into the process of making comprehensive
changes to its 303(d) listing methodology and creating a publicly
supported approach to the development of TMDLSs.

We have a TMDL development schedule, new listing methods
and decision criteria, and a new publicly accessible data base to
support listing decisions, a new TMDL prioritization process, and
we've been working with local groups to ensure that TMDLSs would
be implemented over the long term with reasonable assurance.

Also, Montana’s monitoring provisions require that after 5 years,
TMDL plans will be evaluated to determine if the implementing
organizations are making satisfactory process. And while we recog-
nize the need for consistent guidance to States and the public
regarding TMDLSs, the new regulations do not give those States al-
ready implementing programs of their own, enough latitude to de-
termine appropriate management measures, especially for land use
related non-point source problems.

In its finalization of the rules, we believe the EPA has to ac-
knowledge that Montana and many other States have already de-
veloped processes, methods and approaches to meet court, legisla-
tive or State ordered demands for the existing TMDL programs.

In many cases EPA’s proposed new substantive rules might be
disruptive and expensive to States that have already developed ef-
fective TMDL programs endorsed by stakeholders and elected offi-
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cials. This issue is at the forefront of Montana’s concerns with the
rules as they’re currently proposed.

The existing processes and approaches that meet court decrees
and/or provide positive and beneficial results should not be com-
promised or superseded by these new rules. At the same time
States should be encouraged to be innovative in developing new
processes and approaches that achieve the results envisioned by
those rules in a more efficient manner.

And with those things in mind, the State of Montana would en-
courage EPA to apply a functional equivalency test to State TMDL
programs prior to imposition of any new program requirements.
The test will provide a demonstration that a State process, method
or approach achieves the same desired results intended to be
achieved by the proposed rules.

Now numerous examples of these cases including how States
prioritize their lists, incentives that States have built into their
programs to achieve correction of impaired condition in lieu of a
TMDL, and a recognition of various approaches to implementing
TMDLs.

Frankly, Mr. Chairman, we strongly believe EPA must recognize
that one-size-does-not-fit-all and that TMDL rules must remain
open to alternative methods of doing business that achieve com-
parable results. We're also seriously concerned about the fiscal im-
plications of the proposed changes. By all indications the proposed
program and it's increased scientific rigor and reporting burden
would cost substantially more to administer while achieving fewer
water quality improvement results.

The State of Montana operates its current TMDL program on a
limited budget, but achieves a high degree of efficiency through
local leadership and volunteerism to be quite honest. And by mini-
mizing administrative overhead cost, increasing program adminis-
trative cost would translate directly to less money available for
local on the ground implementation of water quality improvement
measures.

We are very concerned that the new TMDL rules would result in
significant additional costs to States over the current law. Accord-
ing to EPA's water quality work load model, Montana currently has
minimal resources to run a TMDL program under the rules as they
now stand. Currently our Department of Environmental Quality
has 13 full-time employees committed to water quality standards
activities. Including monitoring, reporting and TMDL activities
with a budget of about $1.35 million. EPA’s water quality work
load model, the draft module 2 when calibrated to Montana’s pe-
rimeters suggested 58 full-time employees and a total budget of
$4.9 million would be needed to implement TMDLSs on a time-line
under the rules as they now stand.

It follows then that the new and more complicated rules proposed
by EPA would set back the staff and then slowly and unduly slow
down the TMDL process unless additional resources were obtained.
In addition to that the new rules undo much of the work and fiscal
investments already put in to Montana’s current TMDL program.
By our most conservative estimate DEQ would need at least twice
the current resources to comply with the proposed rules in a timely
fashion.
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Our best guess is that between 22 and 24 additional full-time
employees, over the 13.5 currently employed, would be needed to
comply with the new TMDL rules along with several tens of thou-
sands of dollars in new equipment.

For the new rules to be successful in achieving national clean
water goals they have to accommodate a degree of flexibility on the
part of the States that are charged with primary responsibility to
implement the program. They have to acknowledge that individual
States are in the best position to formulate the most effective and

efficient water quality improvement strategies for their regions.

We just believe, Mr. Chairman, that the top-down prescriptive complexion of the
rules is contrary to the Clean Water Act and contrary to Montana’s grassroots ap-
proach to TMDL development. Last, but no less important, EPA, we believe, has to
remain sensitive to the need for additional State resources if national clean water
goals are going to be further expanded. And so we have submitted to you along with
our written testimony a number of
recommendations concerning the proposed rule with the specific considerations that
we hope that you will ultimately be able to recommend and ultimately that we hope
to see implemented within the policy for TMDL enforcement across the United
States of America.

Thank you, Mr. Chairman very much, and | stand ready to sub-
mit myself to cross examination.

Senator CrRAPO. Thank you very much, Governor.

Before we begin let me clarify, is it going to fit with your sched-
ule and time lines if we have you finished here by a quarter to 2?

Governor RAcicoT. Yes, Sir.

Senator CraPoO. All right, that gives us 5 minutes each.

Governor RacicoT. Actually, Mr. Chairman, I'm probably OK if
I'm out of here by 5 or 10 after. I'd probably be OK.

Senator Crapo. OK. Well, you shouldn't have said that. Now
you’re going to get really cross-examined.

Governor, | just want to go over my understanding of your testi-
mony and be sure that | understood you correctly. As | reviewed
your testimony and listened to you | understood you to say that the
proposed rule will, if implemented and if Montana is required to
comply with it, will not increase the effectiveness of Montana’s ef-
forts to address water quality standards. Is that correct?

Governor RacicoT. Yes, Sir, that would be my testimony. We be-
lieve that—we started out trying to exercise some foresight and
trying to demonstrate the kind of unique as well as a sincere effort
to make certain that we live within the confines, the spirit and the
letter of the law and so we set out in 1996 to do that. We don't
invest money easily in the State of Montana. We don’'t have a lot
of extra resources. So for our legislature to not only endorse our
program, and this was a very conservative legislature, but we had
the endorsement of conservation groups and stock growers and
agency officials and all of those involved in the process, for them
to endorse the legislation in the first place and then to fund it at
a significant level, was a major accomplishment. And so we’'ve been
proceeding with diligence and good faith to try and make certain
that we live within the expectations of the Clean Water Act.

And we don't believe that the imposition of a hierarchical struc-
ture that requires much more investment and time will lead to re-
sults beyond those that we can achieve. And as a guarantee of that,
what we would suggest is that if the EPA doesn’t find that our pro-
gram is a functional equivalent, then they could clearly make those
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observations and provide authority or a jurisdiction to proceed oth-
erwise.

Senator CrapPo. If you are not able to find the additional re-
sources that you describe that would be necessary to implement
this rule, won't you then end up having to divert resources from
the program that you have in place to the implementation of the
rule?

Governor RacicoT. There's unquestionably no doubt about that.

Senator CrRaPO. And if that were to happen, would that not actu-
ally detract from your ability to have on-the-ground effective water
quality programs?

Governor RacicoT. We believe it would impede and delay our
process substantially.

Senator CraPO. In other words unless Montana is able to come
up with 22 to 24 FTE's and | assume the dollars that go along with
that which is going to be $3 to $5 million, if 1 understand your
numbers right—am 1 in the ballpark there?

Governor RACICOT. Yes, Sir.

Senator CrRAPO. Unless you're able to come up with those extra
dollars, this proposed rule could actually drain resources that
would reduce the ability to address water quality in Montana?

Governor RacicoT. We believe that to be the case.

Senator CrRAPO. Let's get into those numbers just a little bit more
specifically. 1 know in your testimony you indicated 1 think 58
FTE's and $4.9 million, but did that include what you were already
doing in the State efforts?

Governor Racicot. No. No, our extrapolation is that if we were to
calibrate the EPA proposed rule to our requirements in the State
of Montana, recognizing of course how large it is, and with all the
new complexities that would be associated with rule enforcement,
that, in fact, we would have to have that much additional invest-
ment.

Senator CrAaPO. And you indicated and you have very well ex-
plained the effort that Montana has gone through to modernize and
update its approach to TMDLs and to address the Clean Water Act
standards. Do you know whether other States have undergone this
same process or whether Montana is in a unique situation and the
other 49 States need the EPA to come in and do this?

Governor RAcicoT. | know that there are other States, Mr.
Chairman, but I could not list those for you. But | know that there
are other States in the same posture that the State of Montana is
in.

Senator Crapro. All right, thank you very much. I'm going to
forgo any further questions at this point and turn next to Senator
Wyden.

Senator WYDEN. Thank you.

I think you've given excellent testimony. Governor, it seems to
me you essentially made most of the points that I'd like to see in
a three-part approach: one-stop shopping for landowners so they
can fulfil their Clean Water Act and Endangered Species obligation
at the same time; increased funding for the practice used by the
States; and best management practices for non-point pollution. And
more flexibility in TMDL plans.
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If 1 push as a member of this committee with my friends Max
Baucus and Mike Crapo, on a bipartisan basis, to offer these three
points as an alternative to the way EPA’s doing business, is that
something that you think you could support?

Governor RAcicoT. Yes, Sir. | do, Senator Wyden.

Senator WYDEN. | probably ought to quit while I'm ahead, Mr.
Chairman. | think the Governor’s given excellent testimony.

Governor, as you know, in the West we particularly look to you
and our Governor John Kitzhaber for leadership in this area. What
we have seen—and the three of us were involved in the effort on
ESA—is that we've got to have a system that gets away from this
“one-size-fits-all” approach. What we're trying to do with the Or-
egon Coho salmon plan, what you're trying to do with ESA, alter-
natives, is to say, “We're going to get one of these decisions out of
the Beltway and take them 3,000 miles from Washington, DC or
2,500, as it is | guess for you and Max and maybe another few hun-
dred for us and come up with homegrown, locally driven solutions.
So | really appreciate the work that you're doing. | really see you
and Governor Kitzhaber of our State as the bipartisan innovators
in this area and I'm going to try to get together with Mike and Max
and really offer this three-part approach as an alternative to what
EPA is talking about in terms of TMDL, and we would just like
your input. And | thank you just for excellent testimony and for all
the leadership that you offer.

Thank you, Mr. Chairman.

Senator CrRAPO. Thank you, Senator.

Senator Baucus.

Senator BAaucus. Thank you, Mr. Chairman.

Marc, first of all 1 want to thank you for your work on the En-
dangered Species Act. I've been trumpeting reform for a long time.
And as you know this committee passed the reform bill not long
ago addressed by the Western Governors. | think you were part of
it then. Didn't make it to the floor, but we're still trying.

Second, thank you for your work on the Good Samaritan legisla-
tion that Senator Campbell and I are pushing. | think that's going
to make a dent too, it will help. Back to the issue at hand, though.

This committee needs some guidance, frankly, as to what to do
about TMDLs. As you know various courts around the country—I
think 17 courts in all—have ruled that States work with EPA in
developing TMDLs does not pass muster under the Clean Water
Act.

And the same thing happened in our State. Judge Malloy said
that the State of Montana’s 1977 statute in effect just didn't pass
muster. And so clearly States are trying to figure out what to do.
The EPA is trying to figure out what to do. The EPA passed regu-
lations, | think they issued them August of last year, about the
time of Judge Malloy’s decision. There’s a certain sense, kind of two
ships passed in the middle of the night there. | appreciate our
States’ concerns, but the fact is there is a Federal statute and
courts have unanimously interpreted the Federal statute about the
same way, namely, State efforts in conjunction with EPA on this
issue have been inadequate. So we're faced with a challenge here
on how we're going to deal with all this.



14

So I'm asking for some help. Your people have read Judge
Malloy’s decision. | grant you I've looked at some of the relevant
parts; there's not a lot of guidance there as to what passes muster
in that court and what won't. And clearly the EPA is trying to read
these decisions to come up with its own. And that's probably why
EPA came up with its August 1999 proposed rules. They're trying
to do the best they can, as all States are.

So, what more do you think States have to do to meet Judge
Malloy’s decision in Montana? Is that about right, or do you think
the courts are too stringent and we have to change the law? | just
want to see some guidance as to what to do here. | can also then
talk to EPA if the law doesn’t have to be changed then | need some
guidance in talking to EPA as to what the proper rule should be.

Governor RacicoT. Well, Senator Baucus, | would agree with you
that there is a substantial challenge to interpreting the courts’ de-
cisions with absolute precision and to understand precisely the di-
rections they have been given because | don’t think that there were
precise directions given on how to go about accomplishing the ob-
jective. We believe, of course, that if there was a substantial
equivalency test that were applied to the law or the rule, that said
that any State's program is the equivalent of the EPA rule would
not have to engage in the processes that are specified by EPA. In
other words, if you have primacy in relationship to this particular
issue and your program is substantially equivalent to the EPA rule
in terms of achieving the required results, just as long as you get
to those results and not necessarily through the same precise for-
mula, that EPA might specify with its rules, that that would be a
great benefit and assistance.

In addition to that, we believe within the Western Governors As-
sociation that through a discussion between the Congress and the
Western Governors we could craft the kind of counsel and rec-
ommendation to this committee that would be of assistance to the
committee in crafting a final legislative proposal if in fact you
chose to move in that direction.

Senator Baucus. But presumably “substantially equivalent”
would be stronger than Montana law because the judge overruled
the Montana law. He said the Montana law did not comply with
the Clean Water Act. EPA is also looking at other court decisions
and trying to figure out what to do. You're suggesting that what-
ever it is, States should be able to enact something that is substan-
tially equivalent. That means that it would have to be stronger
than current Montana law.

Governor RacicoT. In some respects. We believe it's obviously a
great deal more specific in terms of desired and required results.
And we believe that we can comply with those required results as
long as we don't end up in a process that is so expensive and so
time-consuming that we lose the ability to marshall all of those as-
sets that we've had in the process from the beginning.

Senator Baucus. It's a question we're going to have to explore
with the EPA when they come up as later witnesses. But to me
this is the crux of the matter.

Governor RacicoT. | would agree. | think that's right.

Senator BAaucus. Thank you.

Senator CRAPO. Thank you, Senator.
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Governor, just another couple of quick questions.

EPA’s budget includes $95 million for addressing non-point
source pollution, including establishing and implementing this
TMDL rule and dealing with BMPs and CAFOs and that amounts
to about $2 million per State. My question to you is, if you have
an opinion on that, is that sufficient for the States to carry out all
of these programs?

Governor RacicoT. No. This is a massive new assignment for the
States and that is not going to be sufficient for all of the States to
undertake all the requirements that are specified.

Senator CrRAPO. Thank you. And just one other question. | believe
in your testimony you also indicated that you had concern with
what appears to be the presumption behind the proposed TMDL
rule, that the EPA has the ability to subject the States to its ap-
proval for their implementation and basically establish oversight
over the States in their implementation of the TMDL requirements
in the Clean Water Act. Could you elaborate on that a little bit?

Governor RacicoT. Well, it's just my belief that in the Clean
Water Act, Congress hasn't authorized that kind of role to be
played; and if that's the case, it needs to be specifically and pre-
cisely accomplished by Congress.

Senator CrRAPO. Thank you very much.

Senator BAucus. One question.

Senator CRAPO. Senator Baucus.

Senator Baucus. Comment, please, on the Administration’s pro-
posal to appeal the current exclusion for silviculture activities
which potentially treat many forestry practices as point sources
rather than non-point sources, what effect is that going to have?

Governor RacicoT. Senator, I'm not familiar with that. I'm not
certain that | can address that.

Senator Baucus. | think it's not a good idea what EPA did.

Governor RacicoT. I'll accept that as my work assignment and
report back to you.

Senator Baucus. Good, thanks.

Senator CrRaAPO. Senator Wyden, do you have anything further?

Senator WYDEN. No, | just think that what the three of us are
saying on a bipartisan basis is that we're not just going to say EPA
is wrong, but we're going to work with Governors and innovators
like you to come up with an alternative and that's why | wanted
to suggest this three-part approach. And | think our colleagues
may have other ideas and we’re going to get after it. I mean, it's
one thing to say you disagree with something, it's another in effect
to put up an alternative.

Governor RacicoT. We would agree. We did not believe the EPA
is just flat wrong in every respect either. That's why we assumed
the responsibility before they even issued the order.

Senator Crapo. Thank you very much, and Governor, we are
very pleased with your testimony. In addition to identifying the
concerns you have proposed solutions and we appreciate that very
much. I echo the comments that have already been made with re-
gard to your work on the Endangered Species Act. As you know,
we've talked and we're going to be continuing that effort to try to
bring some common sense into this process of trying to address en-
vironmental concerns in a way that helps us move forward rather
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than to engage in conflict. And with that we're not going to take
you up on your gracious offer to keep you here all the way until
2 o'clock or a little later and we will excuse you, you can get on
your way back to your home.

Governor RacicoT. Thank you, Mr. Chairman, very much.

Senator CrRAPO. Thank you.

Our next panel will be Mr. Chuck Fox, the Assistant Adminis-
trator for Water at the Environmental Protection Agency.

Mr. Fox.

STATEMENT OF J. CHARLES FOX, ASSISTANT ADMINISTRATOR
FOR WATER, ENVIRONMENTAL PROTECTION AGENCY

Mr. Fox. Mr. Chairman, it's a pleasure to be here and | see that
my presence has brought two other distinguished Senators. It's a
pleasure that they joined us here.

Senator CrRAPO. Bringing in the big guns I guess.

Mr. Fox. Well, 1 do look forward to briefly summarizing my writ-
ten statement. You raised a number of issues in your opening
statement that I'd be happy to talk some more about in the ques-
tions and answers. | think we all know that we have made tremen-
dous progress since the Clean Water Act was first passed by Con-
gress in 1972, and by this committee, | would add.

Our water is much cleaner today thanks to a team effort by Fed-
eral, State and local governments working with industries, and in-
dividual stewards of the land, such as farmers, ranchers and forest

managers.
But that does not mean that all the problems have been solved.
An overwhelming majority of Americans—218 million—still live

within 10 miles of a polluted water body. Over 20,000 water bodies
do not meet water quality standards. We still have major work to
do. And as you know the Clean Water Act provides us with a coop-
erative intergovernmental process for identifying and solving re-
maining water pollution problems, called the TMDL program or the
Total Maximum Daily Load. A TMDL is a pollution budget for a
specific river, lake or stream. It is a quantitative estimate of what
it takes to achieve water quality goals. It is a program that is led
by the States and communities because they're in the best position
to make cost-effective common sense decisions about how to best
achieve their water quality goals.

Recent history suggests that the quantitative approach to defin-
ing a problem and the bottoms up approach involving local deci-
sionmaking will, in fact, achieve significant results. In the late
1970's the Great Lakes were in tremendous danger. In response
the United States and Canada developed quantitative pollution tar-
gets just like the TMDL program.

These numeric targets were included in the Great Lakes Water
Quality agreement that was signed by the United States and Can-
ada in the 1970’s. That agreement laid the foundation for the res-
toration of Lake Erie and all of the Great Lakes. Similar efforts
form the foundation of the Chesapeake Bay and Long Island Sound
restoration efforts. In fact, the three Chesapeake Bay States are
having tremendous success using numeric targets to guide a host
of voluntary and regulatory pollution control programs.
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The existing TMDL program regulations were first developed
during the Reagan administration and they lay out the basic proc-
ess for implementing the TMDL program. As you know EPA has
proposed revisions to the existing program requirements. EPA’s
new proposal was many years in development. Three years ago we
convened an advisory committee to take an overall look at the pro-
gram and to recommend needed changes. It was a diverse group.
They didn’'t agree on everything, but their recommendations formed
the basis for many of the changes to the program proposed by EPA
this summer.

The public comment period recently closed and we are now in the
process of reviewing comments and finalizing the rule. You can
trust that we will do our best to incorporate many of the ideas that
we have heard, including some of those we've heard today so that
we can produce a program that best serves the interests of the
American public.

I look forward to discussing with you and members of the com-
mittee these changes in more detail. But let me say this, the pro-
posal was intended to honor and reflect what makes this program
so affective to begin with. Namely, it is one led by States and com-
munities from the ground up to solve water quality programs in
common sense ways. If we did not succeed in achieving that goal
with our proposal then we need to change it as we finalize it.

Let me tell you briefly what the proposal does not do because |
know this has been the attention of a good deal of criticism. The
proposal does not require a Clean Water Act permit for non-point
sources of pollution. It does not require Clean Water Act permit for
the vast majority of silvicultural discharges. It does not create a
program out of Washington, DC.

Indeed, the program allows States to set their own water quality
goals and develop their own strategies to meet them.

On the issue of funding, which was a subject of good deal discus-
sion before me in our fiscal year 2001 budget, the Administration
has provided significant new funds to help the States meet these
new challenges. We have increased the States grants by $45 mil-
lion for TMDL development. We've also increased non-point source
grants by $50 million. This compliments additional funds that have
been provided by other Federal agencies, such as the Department
of Agriculture.

In closing, Mr. Chairman, the Clean Water Act set an ambitious
goal of fishable and swimmable waters for all Americans. Some
thought it impossible, but now it is within our reach. Together
we've accomplished so much. We have the resources. We know
what works, now let’s finish the job.

Thank you very much.

Senator CrRAPO. Thank you very much, Mr. Fox.

I’'m going to turn to the chairman of the committee for the first
round of questions.

OPENING STATEMENT OF HON. BOB SMITH, U.S. SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator SMITH. Thank you, Mr. Chairman.
[The prepared statement of Senator Smith follows:]
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STATEMENT OF HON. BoB SMITH, U.S. SENATOR FROM THE STATE OF
NEwW HAMPSHIRE

Good afternoon. | would like to thank Senator Crapo for his leadership on this
issue and for holding today’s hearing on the proposed rulemaking by the Environ-
mental Protection Agency on Total Maximum Daily Loads (TMDLs).

I believe that I'm not overstating it when | say that this may be one of the most
significant environmental regulations that this committee will address in the next
decade. It is certainly an issue of vital importance to New Hampshire.

New Hampshire is referred to by many as the “Mother of Rivers,” because five
of the great streams of New England originate in its granite hills. We have 1300
lakes and 40,000 miles of rivers and streams that provide year-round fishing and
recreation in scenic surroundings, as well as power for the State’s many industries.
New Hampshire also has about 1,600 certified tree farms covering approximately
850,000 acres of land.

It is very important to me as a Senator of New Hampshire and Chairman of this
committee that we make sure we protect both our natural resources for future gen-
erations and our businesses with sound scientifically based environmental pro-
grams.

The Clean Water Act has been one of our most successful environmental statutes.
Over the last 28 years, we have successfully identified and cleaned up many of the
waters across the United States. We have achieved that partially through Federal
regulations and permits, but also through State programs and partnerships with in-
dustries and private land owners. We've made a lot of progress, but that doesn't
mean that we can't do more, particularly in the area of nonpoint source pollution.
I believe, however, that we achieve better results if we work with the States and
landowners, instead of against them, as EPA has done.

There are three main concerns that | have with this proposal.

First, we have seen great success with State and voluntary programs. We need
to make sure that this proposal will in no way impede on their progress or create
any unnecessary duplication.

Second, we must make sure that any TMDL program is based on sound science.
The GAO recently released a summary of a report that demonstrates that States
don't have the data they need to implement TMDLs. In fact, only 6 of 50 States
said they have a majority of the data needed to fully assess their waters. Without
guality data we cannot implement this program.

Third, everyone other than EPA, predicts this proposal will have a massive finan-
cial and resource impact on the States and private sector. We need to have a firm
understanding of the cost of this proposal prior to implementation.

And finally, a procedural point. EPA received over 30,000 public comments on its
proposed rule. In addition, several House and Senate committees are holding hear-
ings on this issue to better understand the proposal. It is my hope that EPA will
consider seriously the written comments of all stakeholders and the concerns of the
various individuals who are testifying at these hearings before it finalizes any rule.
This is too important an issue to rush to finalize a rule for no reason.

I look forward to hearing from all the witnesses and hopefully we can shed some
light on what many feel to be a very confusing and troublesome proposed rule.

Senator SMITH. Mr. Fox, your comments in your opening remarks
regarding TMDLs were very consistent with what Administrator
Browner said a few days ago sitting in the same chair, that EPA
would give credit to those States that have developed best manage-
ment practices for activities such as logging. Now, my concern
though is that notwithstanding your statements and Administrator
Browner’s statement, there is a conflicting message out there in the
field and | pointed that out to Administrator Browner as well. Let
me give you an example of that. A quote from Marie Eri, the
former Chief of Northern California section of EPA’s Region IX:

We do expect implementation of non-point source TMDLs. Our regulations require
the California Water Quality Control Board at some point to take that Federal
TMDL and incorporate it into your basin plan. Now, what we do to get you to do

that through all sorts of nasty little tricks with grants and such, | don't know. But
it's not a place | want to go and I'm sure it's not a place you want to go.

My question is: What's the policy? [Indicating document] Is it
this policy, or is it what you're saying here at the table? And this
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is a real problem with me, because my credibility as the chairman
of the full committee 1 speak for myself, but you can’'t operate in
good faith with that kind of inconsistency. | mean the reality is
that people, the foresters and the farmers, and those people who
deal with non-point source point pollution as well as the States,
when they hear that—and that's what they are hearing—it's pretty
difficult to understand just what is going on. That's the source of
the problem.

Mr. Fox. Well, Senator, | don't know that individual, never met
that individual. | can tell you——

Senator SMITH. It doesn’'t matter if you know them or not.

Mr. Fox. But my point is what's in the proposal. | will stand by
my testimony today and that of the Administrator. This is a pro-
posal that does not include any new regulations for non-point
source pollution. It is a program that we have designed to be led
by State and local governments so that they can decide how to best
solve these problems.

Is it true that non-point source pollution is a problem in this
country, that we need to do a better job of controlling it? Abso-
lutely.

Senator SMITH. Sure, | agree with you.

Mr. Fox. But the intent of our proposal is to give deference to
State and local governments and their proposals to solve this.

Senator SMITH. But let me ask you specifically, does EPA intend
to require States to incorporate TMDLs into their plans and apply
them to forestry activities, yes or no?

Mr. Fox. We expect that the States will include in their TMDLs
programs to combat non-point source pollution.

Senator SmiITH. Well, are you going to require them to incor-
porate TMDLs into their plans and apply them to forestry activi-
ties?

Mr. Fox. We won't require anything of that specific nature in a
TMDL, although we will ask ultimate approval to do this TMDL
and the implementation plan achieve the water quality goals. If the
State wants to do this all from point sources, they want to do it
from agricultural sources, if they want to do it from silviculture
sources, that's up to the State and the community. Our fundamen-
tal test is, will this achieve the water quality goals? We tried not
to prescribe in any way, shape or form how they achieve that.

Senator SmiTH. | find myself agreeing with what you're saying,
but it's inconsistent with what's happening in the field. The States
make——

Mr. Fox. It is certainly inconsistent with a lot of the rhetoric I've
heard and some of the fact sheets I've seen going around Capitol
Hill, but it is not inconsistent with what's in our proposal, sir.

Senator SMITH. Thank you, Mr. Chairman.

Senator CrRAPO. Thank you.

Senator Baucus.

Senator Baucus. Mr. Fox, could you comment on the issue |
raised with Governor Racicot? Am | correct in believing that courts
generally—I think I'm told 17—ruled that States have not complied
with the Water Act with respect to TMDLS? Then the EPA issued
regulations the end of last year. What do you think it takes to com-
ply with the Act according to the courts’ interpretation of the Act?
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Mr. Fox. This is actually the source of a lot of confusion and I
appreciate the chance to clarify this. And it gets into some of the
cost issues that have been raised. The TMDL provision was created
in 1972. Our regulations are simply revising the existing regula-
tions. The base regulations, in fact, came out of the Reagan admin-
istration. It was the Bush administration that revised those even
more. There is a base TMDL program that is the law of the land.
The courts are currently interpreting the existing regulations. The
States are facing very significant resource implications even imple-
menting the existing regulations, much less some of the additional
issues in our proposal that we can talk some more about.

The courts are typically finding that the States’ TMDL efforts to
date are inadequate based on the 1972 Clean Water Act. In general
this is the challenge we face in water quality today. For so many
of our waters in this country, we've done a good job of controlling
the obvious sources of pollution, but we're not going to solve the re-
maining problems until we start looking at these less obvious
sources—until we start making pollution budgets on a watershed-
by-watershed basis. It's going to take a lot of time. Our proposal
allows up to 15 years for TMDL development. These won't be
solved overnight. But it's really, |1 think, a commonsense way of
starting to solve this problem for the future.

Senator Baucus. Now, is EPA asking for a reconsideration of at
least the decision by the Federal District Court Judge in Montana
on this issue?

Mr. Fox. I'm not aware of that. | will check into that. Generally,
these are typically schedule decisions where the court finds that
EPA and the States have failed to develop TMDLs on a certain
schedule and we get a court-ordered schedule that we have to de-
velop a certain number of TMDLs in a certain time. Frankly, in
most cases it's fairly obvious that the State hasn't met its obliga-
tion and we all have to just get together and figure out how to do
this in a relatively quick period of time.

Senator Baucus. Right. But you heard Governor Racicot’s testi-
mony and the comments, certainly, of Senator Wyden, so how do
you solve this?

Mr. Fox. Resources are, | think, a very key part of the equation.
And | would be the first to admit that this is a fairly new invest-
ment that's going to be required in State programs and in Federal
programs, which is why we included a fairly sizable increase in our
budget for the TMDL program. | should say that the State-based
Federal grant program is only $115 million. We increased this by
an additional $45 million specifically for implementing TMDLs and
I think that's a reflection of our understanding that the States are
going to have to spend more money to do this.

We've also provided more flexibility in the section 319 program
so that States can use some of those dollars to help with TMDLs.
I can put together the overall figures, | don’'t have them here, but
overall we are clearly making available a sizable new amount of
money, more than was suggested earlier, available to States to
solve this problem.

Is it going to be enough? Well, the best analysis we have right
now suggests it's going to put a good dent in the program.
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Senator Baucus. Besides the budget resource issue though, are
we going to mesh the gears here?

Mr. Fox. | think that some of the issues that you face now out
West with the merging of the Endangered Species Act and the
TMDL program are going to be very difficult. I couldn't agree more
that the goal that Senator Wyden articulated is exactly the goal we
want to have. That's simply good government, that these two pro-
grams work well together and that we can give landowners the
kind of certainty that the decisions they are making are good for
TMDLs and good for endangered species.

Senator Baucus. | think we've gotten the goal, but how do we
get there?

Mr. Fox. That's very difficult on the endangered species. They
are——

Senator Baucus. I'm talking here on the TMDL right now. How
do we get to conformance with the Clean Water Act?

Mr. Fox. My hope is that we will be able to go through many
of the public comments that we've heard, resolve some of the incon-
sistencies in places where people think things need to be clarified,
make some changes where that's warranted and produce a product
that is, in fact, in the best interest of the American public and it
is reflective of many of the comments that we've heard over the
past few years.

Senator BAaucus. Could you address the silviculture issue? It
seems to me that EPA—I question EPA's legal authority to repeal
that exclusion.

Mr. Fox. First, | would like to say that forestry activities in gen-
eral can be very good for water quality if they are properly done.
It is also fair to say that poor forest management practices can, in
fact, create very significant water quality problems.

What we tried to do with our proposal was in our opinion, obvi-
ously, consistent with the law and | understand that there’s a staff
draft of materials from this committee that suggests or raises ques-
tions about that. We will continue to work with you and your staff
to explain why we think we have the authority to do what we are
doing.

I hope we can convince you. We may or may not succeed in that.
But basically in the 1987 amendments to the Clean Water Act this
committee articulated a very clear position on storm water from ac-
tivities like silviculture that create water quality problems. That's
the part of the law that we are using to give us that authority.

Senator Baucus. Yes, that's pretty weak, storm water. | mean,
silviculture practices are a lot different from storm water. And
that's the basis of—that’s the main problem with that analysis,
that it is based on 1987 storm water example.

Mr. Fox. That's correct.

Senator Baucus. | frankly believe that's pretty weak. Have you
visited any of these sites?

Mr. Fox. Sure. Well not in Montana, but | have in other States,
yes.

Senator BAucus. What's your impression?

Mr. Fox. That a very well-operated silviculture operation can, in
fact, have very beneficial effects on water quality. If it's not, I'll tell
you, I've seen streams destroyed because of it.
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Senator BAaucus. I'm not addressing that issue. | think we all
agree with that. I'm just asking whether it's a point source or non-
point source of activity, that's the question here. We have to solve
this problem, | grant you, but | mean, to treat silviculture practices
under the TMDLs is, | think, wrong.

One final question. What lessons are there with the budget con-
cept on the Clean Air Act and SIPs? Is that a fair analogy or not?

Mr. Fox. In some ways it is a fair analogy. What the TMDL is
at its core is trying to access the overall amount of pollution that
a watershed can sustain. And can we then allocate those pollution
loads, not unlike the way it is done in an air context of looking at
mobile sources, stationary sources, and trying to figure out what is
our ultimate environmental and public health endpoint.

Hopefully you can make those decisions cost-effective. And you
know that taking a pound of pollution from a point source might
be more expensive than getting it from a non-point source and you
can have local governments making those kinds of decisions.

Senator Baucus. | urge you very strongly to try to find solutions
here that do kind of take things more to a local level. Times have
changed. The quality of personnel in States is much better than
what it may have been in some States 30 or 40 years ago, huge
difference.

Second, they know all the problems. And they know the solu-
tions. And people living in all our States want to do what's right.
They live there. They want clean water. They want clean air. And
in fact, it's more important as years go by; and beyond that, it's
going to have credibility if it's a local solution. Beyond that, the
more we have top-down management, the more nothing happens in
a certain sense because the national groups have ostracized it, in
some respects to increase their membership to have something to
talk about and shout about and so forth. Most people locally are
less concerned about the shouting; they’re more concerned about
the solutions. They do want solutions. So | strongly urge you to
think harder about finding ways to enable people locally to find
ways to abide by the Clean Water Act, whether it's TMDLs or
point, non-point or whatnot.

If they're not doing it right someplace, then modern communica-
tions technology should be used so people get to know about it. And
they're going to exert some pressure if the people are locally upset
about what's going on. But the new paradigm is to rely more on
local decisions.

Mr. Fox. Well, | would say unequivocally that if this program is
run by EPA, if EPA is doing TMDLs, we are failing. And it's that
simple. | couldn’'t agree with you more. This has to be done by
State and local governments if it's going to work.

Senator BAucus. Let’s just get out there and | know I'm taking
too much time. Just one very small example here to give you real
credit.

In Montana, unfortunately, we've found a lot of people who re-
cently worked in mines who had asbestosis or mesothelioma-
related diseases. It's a nightmare, an absolute nightmare. And I've
asked EPA to send some personnel, and EPA has. And also out of
Atlanta, the group that’s affiliated—CIiff Clean Up. And let me tell
you the people in Libby, Montana are very happy with what EPA
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is doing. You've got a guy there named Paul Perinoy, something
like that. One hell of a guy. People think he's the greatest thing
and it's because he's working so hard to help the people of Libby
find out where the hot spots are, if there are any—air, water and
ground—of asbestosis, and it's a local solution. He’'s working with
people to find out how they can get—and it's wonderful, it's work-
ing. And | urge you to give him a promotion.

Mr. Fox. Or maybe get him to talk to Senator Smith’'s employees.

Senator Baucus. Send him to New Hampshire or something, but
I tell you, you've got to clone this guy. He's doing one heck of a job.

Mr. Fox. OK, thank you.

Senator Baucus. It's an approach that is working, and it's local.

Mr. Fox. Thank you.

Senator CrRAPO. Thank you very much.

I notice the vote was just called; however, Senator Thomas has
been patiently waiting.

Senator Thomas.

Senator Baucus. | apologize.

Senator Crarpo. We'll give you some time to ask your questions
before we break.

OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR
FROM THE STATE OF WYOMING

Senator THoMmaAs. I'll be brief. We've been through this several
times. This is not the first time Administrator Browner was here.
I was over to the Agriculture Committee last week on the same
thing, on this rule, on TMDLs. When she was there she admitted
the proposed rule is very complex and caused much confusion. She
further indicated the Agency had not adequately explained the pro-
posal. But she went on to say that they're unwilling to pull it back
and do anything different about it.

How do you explain that?

Mr. Fox. This proposal has been literally many, many years in
the making. We can all question whether or not there’s been ade-
quate public involvement. I respectfully think we have done a pret-
ty darn good job on that. And I think frankly the Administrator ex-
pressed the view, which | obviously feel, that the time has come to
finalize this. It's going to mean great benefits to the people of this
country and | don't think that's something——

Senator THomMAs. Well, that's not shared by everyone.

Mr. Fox. | understand that.

Senator THomAs. If you understand. And other people do have
the opportunity to have input into what we do in this government,
I hope.

Mr. Fox. Absolutely, Sir.

Senator THOMAS. Are you going recognize the functionality equiv-
alent if the States are allowed to utilize a system that has pro-
duced results?

Mr. Fox. This program, | would argue, is based on the concept
of functional equivalency. We said clearly throughout this proposal
that if a State has a better way of getting to that end point, that
is absolutely OK. Our whole goal with this proposal has been to let
the State and local governments determine how to achieve their
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water quality standards. | don't know how to get more functionally
equivalent than that.

Senator THomAs. Why do the State administrators then talk
about the amount of money they’re going to have to spend in order
to meet your requirements?

Mr. Fox. | think that's a very real issue. And | think it's going
to require new investments from the States as well as from us at
the Federal level. We have provided some more funds in our budget
for the States. We have provided more funds in our budget for us.
We can have a debate whether that's adequate or not. We are look-
ing, | should add, Senator, at a 15-year timeframe. We don’t have
to do all these TMDLs next year. This really is a schedule over the
next 15 years.

Senator THomAs. Wyoming has implemented a 5-year com-
prehensive monitoring plan. Are they going to be allowed to con-
tinue to do that?

Mr. Fox. There's nothing in this proposal to my knowledge that
would in any way reject a State monitoring program. | don't know
about EPA’s approval of your State, but I can look into that and
get back to you.

Senator THomMAs. OK, I'd appreciate that. Well, | guess you need
to understand that we keep hearing these things. We hear from
you how it's going to be up to the States to do it, all we do is meas-
ure the results. But that isn't what people think is happening on
the ground. And | don't know how long we can have a different
story here than we hear at home.

Mr. Fox. One of the areas that | think is the source of this dis-
agreement, if I might—and it's always hard to speak for somebody
else—but we have laid this out and as | was telling Senator Baucus
to have it be led by State and local governments. However, the
statute is very clear that if for whatever reason the State and local
governments fail to do X, Y or Z, then EPA has an obligation under
the law passed by this Congress in 1972 to do a TMDL for a State.
We have included in this proposal what we consider last resort
backstop type proposals so that EPA would have to take some ac-
tion in the case of a State failure.

Senator THoMAS. You're talking about a statute that lays out the
rules for a non-point source?

Mr. Fox. No, I'm talking about the statute that lays out the rules
for TMDLs. It was included in, as | said in that 1972 Act.

Senator THoMAS. Is there great dispute over whether you even
have statutory authority to deal with non-point source?

Mr. Fox. | think that's a separate question and | would be the
first to say that the Agency has no authority to issue permits for
non-point sources.

Senator THoMAs. That's what TMDLs are all about, isn't it?

Mr. Fox. | would respectfully disagree. A TMDL is about estab-
lishing a load allocation for any watershed.

Senator THoMAs. | understand. But if you have point source and
you've been able to deal with that in another way, when you have
non-point source that's really what puts it into effect, isn't it? You
haven't been using them for 15 years, since 1972, why are you just
starting now if you didn't think it was a different, new approach?
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Mr. Fox. Well, again we're not starting anything here, Senator,
this has been going on for some time. It was the Reagan adminis-
tration that had the first regulations on this.

Senator THomAs. Well, | don’'t agree with you, but go ahead.
We'll have to somehow see if we can't get together on how people
perceive what's going on here. You guys keep coming up here and
talking about how the States are free to do what they want to;
come with us to the States. They don't think so. Come with us to
the conservation district that filed suit on this.

Mr. Fox. Yes, we have received a lawsuit, not on this subject, but
on another subject from the Wyoming conservation district, that is
true.

Senator THomAs. | know you have. Why do you suppose that is?
If what you're saying is true, why would they file suit?

Mr. Fox. They filed a lawsuit on the Clean Water Action plan
from the President, that—and | don’'t remember all their allega-
tions, but I think it was basically that the Clean Water Action plan
did not comply with NEPA. We have, as I've told you, Senator,
been able to get grants from the Clean Water Action plan to 49
States in this country. There's one State where we haven't been
able to do that and I'm going to continue to pledge to work with
you to try and find a way to get it in Wyoming. | don’'t have a good
answer for why it's happened.

Senator THOMAS. You can get it if we do exactly what you tell
us to do.

Mr. Fox. We found ways in 49 States to implement this consist-
ently.

Senator THoMAs. | hope you understand that what you say is
nice and fine, but everyone doesn't accept that as being what's
doing on the ground.

Mr. Fox. OK.

Senator THoMAS. Thank you, Mr. Chairman.

Senator Crapo. Thank you very much, we are getting to the
point where all of us are going to have to go vote now and ordi-
narily we would try to stagger this, but we're going to have three
votes in a row, and so | apologize that this is going to take at least
a half hour and possibly 45 minutes for us to get these three votes
finished. So Mr. Fox, but we're not finished with you yet. 1 want
to come back and ask my questions, so | would recess the commit-
tee at this time. Thank you.

[Recess.]

Senator CrAPO [resuming the chair]. The third vote was a voice
vote and so we were able to get back here a little more quickly
than we thought. I don’'t know how many of the other Senators will
make it back or for how long because there are a lot of other things
going on this afternoon, but then that just gives me more time to
ask my questions so it’s all right with me.

Mr. Fox, one of the issues that | wanted to go into with you re-
lates to this question of jurisdiction over TMDLSs, excuse me, over
non-point sources with regard to TMDL management. Now, | know
that you've been saying that the Agency is not asserting jurisdic-
tion over non-point sources. In fact, | think that what you said was
that Clean Water Act permits for non-point source activities are
not required. And that may or may not be the same as saying that
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the Agency is not asserting jurisdiction over non-point source pollu-
tion. Can you address that question for me? Is the Agency in any
way asserting jurisdiction over non-point source pollution under
the Clean Water Act, other than section 319?

Mr. Fox. By jurisdiction I'm assuming you mean in the very
broadest context.

Senator CrAPO. | do.

Mr. Fox. In that context | think it is fair to say that we expect
that a TMDL submitted by the States would include allocations for
non-point sources where the State determines that appropriate,
that a State needs to identify waters that are impaired by non-
point sources as part of its submissions. But what | was saying be-
fore is that nothing in the Clean Water Act and nothing in our
TMDL rule would require a State to issue a permit, take an en-
forcement action or do anything like that over non-point sources.
Yes, we would require that States submit lists of waters that are
impaired by non-point source pollution.

Senator CrarPo. Well, that was going to be my next question, be-
cause if the Agency is not requiring the States to issue permits or
to take any specific action with regard to non-point source pollu-
tion, why would the Agency require the States to list bodies of
water that are only now reaching non-attainment because of non-
point source pollution?

Mr. Fox. Two quick answers to that. First, we believe that's
what the law requires and second we believe that it's only common
sense that if we are going to try and achieve our water quality
goals in this country, that we need to take into account point
sources as well as non-point sources.

Senator Crapo. Well, let me go through both of those reasons.
Let me take them in reverse order. If one were to agree—and |
don’t disagree with you that it's good policy to try to address the
quality of the waters from all perspectives, that's a very valid pol-
icy objective—but frankly it's not the prerogative of the Agency to
determine policy. That's the prerogative of Congress and the Presi-
dent. And if Congress and the President have not given the Agency
the authority to make those policy decisions, where does the Agen-
cy come off assuming that authority and saying, “Well, it's a good
thing to do, so therefore we ought to do it?”

Mr. Fox. Again, sir, | wouldn't disagree with your characteriza-
tion, you are correct. We certainly cannot do things that aren't au-
thorized by statute, but |1 spent a good deal of time on this with
our General Counsel and | firmly believe that the statute does give
us the authority to list waters that are impaired by non-point
source pollution.

I know that there are some out there that disagree with that;
this is the subject of some litigation. But the Government has filed
very clear positions on this in various court cases that obviously
are supported by the Department of Justice as well.

Senator CrarPo. Well, that was your first point so could you clar-
ify that to me, because | think your first point was that the statute
does give the Agency the authority to require at least a listing of
non-point source water pollution. What is that statutory authority?

Mr. Fox. It's under section 303(d) of the Clean Water Act and |
could certainly have our General Counsel submit for you more in-
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formation on that. The Government did file a brief on this very
point in a case in California recently that probably articulates it in
very exhaustive arguments.

Senator CraPoO. | would appreciate that. And not only that brief,
but any other material you have that specifically identifies the
statutory authority to require States to list non-point sources. And
again | don't know that it's necessarily because it's bad policy, it's
just a question of whether the Agency has the authority to assert
that jurisdiction.

Mr. Fox. OK.

Senator CrRAPO. Assuming that you are correct there, and | don't
agree with that, but assuming that you are correct, do | under-
stand you to be saying that although the Agency has authority to
require States to list non-point source pollution waters, that the
EPA does not have any authority under the Act to require the
States to do anything about it?

Mr. Fox. | would say that slightly differently. The Act is very
clear that the States need to develop TMDLs to achieve water qual-
ity standards. And the States need to implement programs to
achieve water quality standards. And where the States fail to do
that, EPA must do that. Obviously, if a State does it under State
law, they're going to have perhaps a wider variety of tools to solve
that problem than the Federal Government would if the Federal
Government was forced to implement the program.

Senator CrRAPO. You mentioned earlier in response to a question
from either Senator Smith or Senator Thomas that there was a
sort of a backstop in the proposed rule that may be causing some
of the consternation, the backstop being what will the EPA do if
the States don't? Now if the EPA is saying that non-point source
pollution has to be listed, that the States have to achieve in those
listed waters the standards, and if the States don't achieve those
standards in those listed waters then the EPA will step in and
achieve those standards. Then haven't you essentially through a
somewhat circuitous, but nevertheless a very direct fashion as-
serted EPA jurisdiction over non-point source pollution?

Mr. Fox. | would respectfully suggest no, because first off if we
ever got to that point, as | said before to Senator Baucus, that is
an absolute failure of the system and we're not doing our job right.
Because the Federal Government should not be in the position of
actually implementing these TMDLs, only as a last resort. If that
happens, if we are in that very remote situation where we have to
do it, we will not have the authority to obviously require any per-
mit conditions for non-point sources.

We have grant programs that we can use to encourage further
reductions of non-point source pollution. We have programs
through the Department of Agriculture we might want to work
with to solve some of these problems. And we'd have to cobble to-
gether some way of trying to solve some of these problems to
achieve the goals without regulating—in a permit context—non-
point sources of pollution.

But, again this would be the worst-case scenario, if you will,
something that we don't want to see ever happen because that is
a failure of the system if we end up in that position.
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Senator Craro. Well let me explore this from just a little bit dif-
ferent perspective. Senator Thomas asked a series of questions, and
the frustration that he has was evident with regard to the feeling
that he’s seeing that the EPA is asserting in an overreaching way
authority over the States and local communities. Your response as
has been as Administrator Browner's response consistently was
that this proposed rule does not operate as a top-down rule and the
States and local communities have the ability to find specific solu-
tions.

I had an opportunity several months back to deal with this in a
site-specific situation in Coeur d'Alene, which you may be familiar
with, Coeur d’Alene, Idaho. And not just Coeur d’Alene, but the en-
tire basin, water basin there. And the question was, the standards
by which the determination was being missed or whether the water
satisfied the water quality standards and we got into the Gold
Book Standards, issues which I'm sure you're familiar with.

And in a hearing that our entire congressional delegation held in
Coeur d'Alene, we had EPA officials with us and we had local city
officials with us who were being required to do certain things with
their water quality standards. And we had the Idaho Department
of Environmental Quality officials with us. So we had everybody in
the room and at different times at the table. And | got the same
answer from the EPA that day that | got from you today and from
Administrator Carol Browner last week, which is, the State has the
ability to do this. When the State was sitting at the table | said
to the EPA—I'm paraphrasing here, but | said, “The EPA has just
told us that you are the ones who decided to do this to us, to us
people here in Idaho.” And we've just had witnesses from cities and
from local communities and counties saying what kinds of cost im-
pacts all this was going to have on them.

And | said, “If it's you that is doing it to us instead of the EPA,
then I want to know why.” And you know what their answer was?

Mr. Fox. “The EPA made me do it.”

Senator CrAPO. “The EPA made me do it.” | said, “Now wait a
minute, you are doing it” and they said, “Yes, we are doing it.” And
I said, “But if you don't do it then what will happen? If we don’t
do it the EPA has informed us that they will take it away from us
and they will do it. And so either we will do what they tell us to
do or they will do what they tell us to do.”

Now, it seems to me that that is not exactly the kind of situation
where you have the local authorities operating in a free system
with a non-top-down driven solution being forced. In fact, the State
officials in that circumstance said, “If we could do what we wanted,
we would not do this and we would do this other alternative which
would keep the water clean and make it satisfactory and avoid all
of these other onerous costs that are being imposed on us by what
we have to do.”

And frankly to me what | saw that day was a very rigid “one-
size-fits-all” solution being driven from a book, a Gold Book | guess
they call it, that was forcing community after community in Idaho
to do something that the State officials and the local officials said
did not need to be done for the water quality and was going to
drive up the costs dramatically to their communities. And at the
same time that was happening the EPA was telling us that it was
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not a State—it wasn't a rigid “one-size-fits-all” top-down bureau-
cratically driven decision.

Now, can you comment on that? It seems to me that | can see
the point that you're making because it is the State and local offi-
cials that are making these decisions, but | am also not convinced
that the decisions that are being made are not driven from a top-
down bureaucracy.

Mr. Fox. Well, I've been to Coeur d'Alene, I'm not as familiar
with the specific issues that you're speaking of here. I can tell you
that | think the tension comes from what I think frankly is a very
appropriate Federal/State structure that we've established in this
country over the last 30 years. Whether it's the Clean Air Act, the
Clean Water Act, the Safe Drinking Water Act, the Federal Gov-
ernment tends to establish under Federal law some basic perform-
ance, environmental performance standards that we as a Nation
feel are appropriate.

And then the EPA, our job is to work with the States to try and
figure out ways to get to those ultimate Federal and environmental
performance standards. We ultimately want to assure that the
States get there, but we try to give them a fair amount of flexibility
in how they get there. But you're right, there is a bottom line, if
you will, that we do need to meet some basic environmental and
public health standards; and in this case the Gold Book is, in fact,
one of the articulations. And I'm not going to say that there aren’t
States that vary from it, but it is some of the best science we have
as to what, in fact, levels of different contaminants are safe for
public health and the environment.

Senator Craro. Well, | understand what you're saying and frank-
ly it's a very good answer from the perspective of the EPA, but it
doesn't change the fact that the Gold Book is a very—whoever
wrote the Gold Book has never set foot in the Coeur d’Alene Basin
I would be willing to bet, or if he did the Gold Book standard would
be different for the Coeur d’Alene Basin.

My point being, we had witness after witness of qualified people
who work with water quality issues in the area, who testified to
the fact that the standards being imposed through the Gold Book
were so rigid that they could not be met, could not be achieved no
matter how much money we threw at it because of the unique cir-
cumstances in the region. And if they were somehow met it would
require the kind of resource expenditure that is beyond the ability
of the communities.

Mr. Fox. What | just wanted to check here with staff is the way
the water quality standards program runs. In fact, in many of the
Federal programs there is a “Gold Book,” if you will, of minimum
Federal standards. And we developed this because the States have
asked us to use Federal resources and science to get some good na-
tional base-line. The Clean Water Act actually has a number of
provisions that allow the States to depart from these based onsite-
specific considerations.

I know for example in my home State of Maryland, in an estuary
environment, copper and cadmium act very differently and they
don’'t have the same end point. And a number of States ask to——

Senator CrAPO. A good example.
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Mr. Fox [continuing]. Get variances from the Gold Book based on
some site-specific considerations and we then approve those, as-
suming they are scientifically justified. There are also bacterio-
logical standards. For example, if you are in the Anacostia River,
right here near Washington, DC. where there’s not a lot of swim-
ming going on, the ultimate bacteriological standard might be very
different than if you were at a beach in Ocean City, MD. And those
are some of the flexibilities that States are allowed to move off the
Gold Book numbers—with justification, | would add.

Senator CrAPO. And | understand that and, in fact, that informa-
tion was also presented at the hearing by our EPA officials, but
there’'s always a wrinkle. And here’'s the problem and the reason
I'm tediously going through this with you, to help you understand,
if you will, at your administrator level why it is that you can say
the things you're saying and you understand all these flexibilities
that exist, but they don’t exist in the real world—or at least they
are not being allowed to, because I'll tell you what we've just dealt
with.

We were told the Gold Book has the ability to be deviated from
and there can be exceptions made. And the witnesses at this hear-
ing that we held basically said, “All of the justification and the
data is in place for us to be off the Gold list and let us do a site
specific standard for this area that we could achieve,” which is
what our local officials were saying is what we would like to do,
and frankly, I recall that the EPA officials who were there were not
really disagreeing that that would be an acceptable outcome. But
I don't know that hearing has been 6, 8 months ago now. We're
still on the Gold Book and we can't get off it. And this process, this
so called flexible process to allow for variations, is certainly not
flexible. I can assure you of that because my office has been work-
ing very aggressively for months now to try to just get through the
administrative morass that would allow us to get this permission
from the Agency to move to some different standard.

Now, | do understand and | have to give credit here that we have
succeeded in getting this issue to the higher and higher levels at
the EPA and | understand that if what we are being told is correct,
that it is now going to be made possible for the State of Idaho to
put together a site-specific standard in this region and not be lim-
ited to the Gold Book standard.

And I'm going to be very excited when that day comes. | wanted
to go through this with you to let you know that in this particular
case it has taken very aggressive attention from at least one U.S.
Senator, from the entire Idaho delegation, holding hearings in the
State of ldaho, as well as local communities pushing to try to get
this flexibility to actually exist. I want you to know first of all that
when you testify to us that it isn't really a top-down driven system,
and when we say we don't believe you, that's why, because we've
had experiences like this.

Mr. Fox. | see.

Senator CrAPO. That goes on and on and on. And so if anything
can be done from your level to assure that the procedures are com-
monsense procedures that are not there in name only, but are in
reality, the flexibilities that do give State and local officials the
ability to make the commonsense decisions, then perhaps we can
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find the common ground to move forward. | think that's exactly
what Governor Racicot was talking about here at a larger level of
the State’s program versus what they perceive is going to be im-
posed on them through the TMDL rules.

So anyway, if you'd like to comment further?

Mr. Fox. Let me just say that I've learned a lot here today and
I think the issue you raise is a very real one, particularly with the
example that Senator Smith gave about an EPA employee. As we
implement this and we haven’'t made any decisions yet and we are
going to continue to have input, but we probably need to be very
clear with all of our employees about the different flexibilities that
are available and make sure that they understand our position on
this so that we don’'t have, in fact, these situations where some em-
ployees are suggesting that we don’'t have quite the flexibility that
we intended.

Senator CrAaPo. Well, I understand that and appreciate that. And
I don’'t want you to understand from my comments here today that
| felt that the local EPA officials were doing anything like that. In
fact, in their testimony they were being very honest and direct
about the statutory authorities and what would happen and
wouldn't happen if certain things developed. But I'm not even sure
that your local EPA officials have the ability to break this system
into the flexibility that it needs to have. So there has to be a fix
here, and I'm not sure just exactly where or how.

One of the key problems that | see is along the whole chain is
that this circumstance that you described exists. And this is, if the
State or the local community doesn’t jump through the right hoop
in the right way, doesn't set the standard in the right way, doesn’t
put the implementation plan together in a way that the EPA
agrees will work, there’s always that gun to the head, that the EPA
is there to do it for you if you don't do it the way they tell you to
do it.

And that core structural part of the process is antithetical to
local decisionmaking. | have to tell you, if the EPA wants to truly
address creating a system in which we stop being a top-down driv-
en system and let States and local communities resolve these is-
sues, then they've got to be willing to let the States and local com-
munities resolve the issues.

Now, | understand that there may need to be standards set and
then see if the States and local communities can meet those stand-
ards. The experience | had with the Gold Book standards tells me
that even just that process can eliminate all flexibility if it's too
rigid.

So again I'm sorry for being so thorough with this, but I wanted
you to just understand one experience that I've had with this that
causes me to be somewhat suspect when | hear that we've got a
flexible State and local community-driven system in place.

Mr. Fox. Well, 1 won't say anything that will certainly contradict
your experience here, but I would say that the situation in Coeur
d’Alene is somewhat unique, apart from what we face nationwide,
and we can hope that we don’t have those all over the country.

Senator CrAPO. | hope not.

Let me go on for a moment. The EPA has proposed to include
waters that are threatened that are in the TMDL program. And
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these are waters that are currently meeting the water quality
standards but for which readily available data demonstrates a
trend that would indicate that the standards might be exceeded in
the future.

And the FACA group recommended that these waters be put on
a separate, different list. There are a few concerns that some of us
have with listing these waters for TMDLs, and Congress has ex-
pressly authorized the EPA to require this only for impaired waters
because the other waters are already meeting current standards.

How does the EPA get the jurisdiction to list threatened waters?

Mr. Fox. First | would say that the current regulations in place
that predate this Administration included threatened waters and
this is an area that we are taking comment on and as a result of
comment, the public comment period, we may or may not make a
decision to include threatened waters.

And the logic behind it, if you will, was simply that there are
going to be some water bodies that very soon might be needing a
TMDL and we need to keep track of these just so that we don't lose
them in the system. If we can solve a problem today, that's a better
deal than trying to solve it tomorrow when it might be much more
expensive and difficult to solve.

Senator Craro. Well, again, that might make sense in common
sense approach. And the fact that the previous regulations covered
it doesn't necessarily mean that they legally covered it. Can you
give me any legal justification for asserting jurisdiction over threat-
ened waters?

Mr. Fox. Let me get my General Counsel to get back to you on
that one.

Senator CrAPO. OK. I'd like to see that.

Mr. Fox. OK. | found myself trying to pretend I'm a lawyer and
I realize | shouldn't. I'll just turn to the General Counsel.

Senator CrapPo. Well, if you don't know the answer, you are wise
not to try to say it.

In its proposal the EPA states that it would:

. only invoke the rule in rare circumstances and then only when there’'s no
reasonable assurance that the silvicultural sources would obtain TMDL load alloca-
tions. And the Agency suggests that the rule would not be invoked in States that
have forest practice laws or otherwise enforceable best management practices, the
BMPs, suggesting that these programs provide reasonable assurance. the Agency
therefore assumes, in a way, any potential economic impact for some 32 States that
have currently or are expected in the future to have enforceable BMPs.

Let me stop right there and ask, am | correct in assuming that
the Agency is going to accept a States enforceable BMPs as reason-
able assurance?

Mr. Fox. That is among the issues we are considering right now
as we go to final. | think it's fair to say that the rule was not par-
ticularly explicit on that point, but that is among the factors that
we are considering as we go final. It is certainly our intent that
this was not going to apply if there’'s no problem. And if in fact a
State has a good program that is solving the problem this wouldn’t
apply. But I'm not sure we specifically connected it to the adequacy
of an existing State forestry program.

Senator Crapo. Well, | think that might be one area in which
the question of whether you can truly trust a State will show
whether the EPA is willing to give the State those decisionmaking
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authorities, because if a State has created its BMPs and the EPA
won't even let that be reasonable assurance, then that tells me that
basically we've just got an overseer and we might as well let you
guys do it all.

Mr. Fox. You're going to have a representative from the State
forestry industry on your next panel and I'll be interested to listen
to what he says on this point.

Senator CrRAPO. And in this context, in which States do you think
the rule would be invoked either by the State NPDES authority or
by the EPA? And what I'm getting at is, would it be applied in im-
portant timber producing States like Oregon, California, North
Carolina or 20-plus other forestry States?

Mr. Fox. The way the rule was structured, first off, nothing
would be applied unless the State had identified a water that was
impaired by silviculture. And | just don't have the data here but
I can certainly give it to you as to which States have identified
problems of silviculture. And then the second part was the eco-
nomic analysis we did. It didn't get into really identifying which
States and which watersheds this would be applied to. And I’'m not
sure we actually have real good information on that. Because so
much of that is going to depend upon what a State ultimately de-
cides to do.

Senator Craro. Well, included in the States that | believe were
omitted from the impacts in the EPA’'s economic assessments are
five States, including ldaho, that aren’t currently NPDES author-
ized by the EPA, and that's Alaska, Idaho, Maine, Massachusetts
and New Hampshire.

And the question | have is, how can it be assumed that the EPA
would not use its authority in these States when the Agency al-
ready administers the NPDES program directly there?

Mr. Fox. It would be dependent—I just have to look at the data
to see if ldaho had any waters that were impaired by silviculture,
and | just don’'t know the answer to that question.

Senator CrRAPO. But if they did and the Agency were to assert its
existing authority, wouldn't it be generating costs?

Mr. Fox. It would have to be. There would be a few other steps
in that process. First is, are they impaired by silviculture. Second,
is the State program adequate to resolve those impairments. And
then third, if that's not the case and the State has refused to do
that and EPA then had to step in and require best management
practices to be put on some, then those would be costs. And the
way we costed our rule, it was that scenario that ended up coming
up with our figure of the estimate of the cost.

Senator CrapPo. If | understand how you have done that, you
must have assumed that each of those situations that you just de-
scribed were the case because you came up with no costs.

Mr. Fox. For ldaho?

Senator CraPO. Am | right about that? For those five States,
that'’s right.

Mr. Fox. All I remember is—I'm sorry, the aggregate was about
a $10 to $11 million—$10 to $12 million national cost, 600
silviculture permits, but | can get you more specific information
there.

Senator Crapo. If you would I would appreciate that.
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The EPA states that:

The potential economic impact of the proposed rule would not exceed $4 to $13
million annually, and that at most 18,000 landowners would be affected. the Agency
estimates that the regulatory cost per owner would amount to no more than $88
to $163 per harvest event.

Isn't it likely, though, that in order to obtain an approved
NPDES permit a landowner would probably have to submit docu-
mentation specific to the TMDL and water body involved and
would have to hire a consultant to prepare the application and
monitor the activity, would have to respond to and mitigate any
concerns of the approving agency, the EPA or whoever was the ap-
proving agency, whether those were real or perceived? And then
would have to await the approval process and delay their operation
until approval is granted?

Mr. Fox. Respectfully, Senator, | hope you appreciate this. Many
of these cost analyses were done by a team of economists and I'd
respectfully suggest that they could do a better job of answering as
to their assumptions than | could do here for you today. If I could
respectfully furnish that to the committee, I'd appreciate that.

Senator Craro. Well, | would like that because it seems to me—
and you know you're going to hear it; you've already heard it
through the 30,000 comments that have come in—that $163 cost
estimate for someone who's going to have to go through this proc-
ess is vastly underestimating what is really going to happen out
there. And it causes great concern to me to see that because the
numbers that the Agency has used have put it below the Federal
mandate statute so that they don't have to comply with other re-
quirements. And I'm concerned about that.

Mr. Fox. Yes, | can tell you that wasn't the intent of bringing
the numbers down. And if anything, what I remember having a
good feeling about, looking at those numbers when the economists
produced this, was this was showing to me that the impact of this
was going to be relatively small. | don’'t want to belittle even these
costs, but it wasn’'t our intent that many silvicultural operations
would at all be affected by this. The Federal Government would
step in only where States failed to do so. And it was our intent that
this would be used very minimally and that's generally what these
costs showed. But | can get you more specifics about the estimates
and how far they amortized them because I'm sure that's some of
the issues, whether these were annual cost over 20 years.

Senator CrRAPO. That's very much the issue.

Mr. Fox. Senator, one additional explanation | would just offer
on the permitting approach for silviculture is that we have as-
sumed that this would fall under what we call our general permit-
ting practices. And typically a general permit is very different from
what we consider an individual permit. And the way these work is
that they end up putting in a State regulation or in Federal regula-
tion the broad kinds of best management practices that should be
implemented. There typically isn't an individual site visit. It is sim-
ply that a landowner agrees to abide by these best management
practices, and that's how we streamline the bureaucratic process
for implementing this.

Senator CrapPO. All right. And | hope those kinds of streamlining
efforts are successful.
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Let me just go through a couple more questions. One of the
major controversies as you know in this proposal is the question of
what is a point source and what is a non-point source, and this is
particularly relevant in the issue of silviculture. Businesses and
landowners, | think, have to have some kind of predictability as to
how their activities fit into the structure of the Clean Water Act.
What is the EPA doing to clarify this issue?

Mr. Fox. This is an area that has come up repeatedly and | think
it's fair to say is an area that we're going to need to clarify as we
go final. I think people expect and deserve that we are clear about
how this proposal would affect them or not. We have tried very
much to track the statutory definition of what constitutes a point
source or a non-point source and basically you need to have a point.
It has to be a culvert, a drainage ditch, something like that for it
to constitute a point source. And that would be a first threshold
level about whether this program would ever affect any operation.
Was it, in fact, a point source? And if it wasn't a point source, it
wouldn’'t be affected.

Senator CrAPO. | know that a year or two or so ago the EPA was
apparently considering a regulation to clarify this. Has anything
come of that, is the EPA planning on putting out any further infor-
mation or guidance on this issue?

Mr. Fox. On what constitutes a point source versus a non-point?

Senator CrAPO. Yes.

Mr. Fox. That one I'm not familiar with. I'll have to answer that
one for the record too, | wasn't aware of a regulation on that.

Senator CrAPO. OK. I don't think one was ever actually proposed,
but at least we were under the impression that one was being con-
sidered at some point. From the looks on your faces——

Mr. Fox. I'm getting fuzzy looks from people but that doesn’t
mean that somebody wasn’t considering it. | will look into that.

Senator CrarPo. Well, we wish they were.

Let me clarify your last question or your last answer that you
added. It's my understanding that you can't use general permits
when the Endangered Species Act is at issue or endangered species
are present, is that correct?

Mr. Fox. That would be news to me. We certainly have issued
many general permits in areas where endangered species are
present. But | can look into this. I know on a lot of concentrated
feeding operations it's very common for a State to issue a general
permit. For a lot of storm water operations States issue general
permits. It's fairly common. In the air program they use general
permits all the time.

Senator CraPoO. OK, hold on 1 second.

OK, the point is that you have to do consultation at that point
as to how would a general permit be operable if you have to do the
consultation under the section 7 of the Endangered Species Act.

Mr. Fox. Typically the way this works—and | will get more infor-
mation on this—but the consultation occurs as the overall general
permit is developed, should the services require or ask for consulta-
tion to occur. So as an example if you are developing a general per-
mit for charbroilers, McDonald’'s Clean Air Act permits and they're
all going to apply under the same rules, the services could request
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consultation at that time as the permit gets developed. But then
as the McDonald’s comes in or a Wendy’s comes in——

Senator CrRAPO. Then they don't have to go through the consulta-
tion again.

Mr. Fox. Right.

Senator CrarPo. All right.

As you may be aware I'm pretty interested in the HCP program
and we may be looking at trying to put together some targeted leg-
islation to help facilitate the development of Habitat Conservation
Plans. If a company or an individual dealing with water quality
has an HCP, would that serve as the functional equivalent of the
TMDL, or will the proposed rule override the HCP and force re-
negotiation of the HCP?

Mr. Fox. Our hope is that we can do these together. There is one
fairly successful model that happened with the Simpson Paper
Company in Washington State where they put together a series of
proposals to meet their Endangered Species Act requirements as
well as the TMDL program. The ultimate test that we care about
under the Clean Water Act is, will this HCP help us achieve the
water quality standards? And if we can find a way that these two
programs can work together we can get to that end point, | think,
together.

In the case of forestry operations typically what this is going to
mean is we will work with the company to figure out what is the
right buffer strip requirement that will yield a certain pollution re-
duction that will get your water quality standards at the same time
that this buffer might be protective of salmon, say, for example.

Senator CraPo. What if an HCP was put together before a
stream was listed and then the Agency comes in after the fact and
you've got an existing HCP in place?

Mr. Fox. That's an area that we're going to have to work with,
but to the extent that an HCP does not achieve our water quality
goals or standards, then we might have to revisit that to assure
that it can be done. I'm certainly open to ideas about how to make
these work together, but as the manager for the Clean Water Act
I ultimately need to find a way that we can get to those Clean
Water Act goals, too.

Senator CraAPO. Just thinking about it, it seems to me that if the
noncompliance is not related to the activities that the HCP deals
with, then there may be a way to be more flexible with that. But
if the noncompliance is related to HCP authorized activities, then
we could have a problem. Because one of the issues that I'm sure
you're aware of under HCP reform is to try to figure out a way to
get certainty.

Mr. Fox. Right.

Senator CrRAPO. So that we have benefits.

Mr. Fox. And | would agree absolutely that that's a great goal.
That's the example of the Simpson Paper Company that 1 men-
tioned. That was one where we were able to provide certainty to
the company for the long term. In Washington State there's an-
other model; the State passed recently a State law, the Timber,
Fish and Wildlife Act, that established some statewide performance
standards for timber operations on private lands.
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We have tried to work with them to give them some certainty
with respect to this program within the TMDL program. And in
fact, in Washington State | think we have set up a policy where
they do not have to have TMDLs on these lands for 10 years until
we see how well it's implemented.

Senator CrapPo. All right. Well, I'm sure you're aware of this, but
I want to restate that that's a very important issue to me and |
would like to keep in contact with you as we move forward in the
development of our legislation as well.

Mr. Fox, | have literally a stack of other questions here that |
want to ask you, but it's 3:20 and so you're going to luck out with
me, | guess. | will submit these questions to you in writing and ask
for your prompt response to these questions.

Mr. Fox. You will get that.

Senator CrAPO. That's right, | should remind you that we are
going to have you back before us again hopefully in another hear-
ing on this issue, one of our series, at the same time that we're
going to have the USDA and Department of Defense in to comment
on the some of the concerns that they have raised in the past with
regard to it. So | might have another opportunity in person, but we
do want to submit these to you in writing.

Mr. Fox. Always a pleasure.

Senator CrRaPO. And there is one other question that 1 was going
to ask at the beginning and they want to make sure | don't forget
to ask you, which is probably the most important question to ask.
And that is, what is the timeframe that the Agency is looking at
right now—we heard June—that the Agency is going to proceed?
Frankly, as | said in my opening statement, | think that that is
far too aggressive and that with a whole litany of circumstances
that | described in my opening statement it would not be prudent
for the Agency to put this on the fast track and move it ahead that
fast. | mean, you just heard Senator Wyden talk about trying to
put together a compromise here among the Senators as an ap-
proach, and he and | talked on the floor during the break while we
were voting about working on something like that. But if the Agen-
cy moves ahead on such a rapid pace, then it may force us into ac-
tion or it may force other responses that are not necessary.

And so I'm asking you, what kind of a timeframe do you expect
to work on at this point?

Mr. Fox. The draft schedule worked up with staff is for final pro-
mulgation at June 30. I will say that if you would like to engage
in some discussions on this | will certainly make myself available
and do any kind of consultation with you that you think is appro-
priate to talk more about some of these issues. We truly haven't
made any decisions on this. But out of respect for a lot of the time
and energy that a lot of people have put in this, I really think it
is important that we can bring this to closure at some point soon.

And as we all know, things change by the end of this year and
my hope was that we could get this done before things start chang-
ing in this town and try and keep it out of so much of those cycles
that tend to happen at this time.

Senator CrAPO. Do you feel that you can adequately review and
respond to the comments, the 30,000 comments that have been
made, by that time?
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Mr. Fox. You should know that of those 30,000 comments, more
than about half of them were postcards. Of those 30,000 | think
there are approximately a little over 2,000 individual separate com-
ments. So I'm not going to belittle them. | don't want to suggest
for a minute that it isn’t important, but | think we can process and
respond to and consider adequately the comments that we've
heard.

As you know and as you mentioned, the Federal Advisory Com-
mittee began on these issues in, | guess it was almost 4 years ago,
and so there’'s been a lot of thought given to this. I think we can
do it and respect the process.

Senator CrRAPO. It's my understanding that OMB review of these
kinds of rules takes 3 months, a rule in this kind of circumstance.

Mr. Fox. That is typically the standard, but on a rule of this im-
portance | will be talking with the Office of Management and
Budget to see if we can get some compromise there and see if I can
expedite that review, but | respectfully have not had all those dis-
cussions with the right people at OMB yet. But | guess now | will
have to, later this afternoon.

Senator CrapPo. Well, it sounds to me like you're creating a fast
track and | have been strongly encouraging you not to do that. I
think OMB needs that time. | think frankly you need more time;
you and the Agency need to address these issues. And I'm not real-
ly talking about the day-to-day function of evaluating the com-
ments and all that so much as | am talking about the fact that we
have a tremendous amount of concern across this country that has
been expressed.

As | said in my opening comments, again, there have been five
hearings in Congress on this and you’re going to see more.

Mr. Fox. I've been to every one.

Senator CrRAPO. Yes, you're painfully aware of them, I'm sure.
And when 1 walk down to the floor for this vote, | was asking them
at the desk, how long is this going to take and are you going to
shorten the next vote so | can get back? And somebody said, “Yes,
what are you doing?” And | said, “We're holding a hearing on
TMDLs.”

Everybody—there were about 8 or 10 people standing around—
every person knew what | was talking about, because this is an
issue that across America is raising a tremendous amount of con-
cern. So | would just encourage you not to fast track this and to
give it the time that it takes.

Mr. Fox. OK, thank you.

Senator CrAPO. As | said I've got a lot of other questions, but I'll
have other opportunities and | will submit some to you in writing
and | thank you for coming here today, Mr. Fox.

Mr. Fox. I look forward to seeing you again.

Senator CrRAPO. Thank you.

Our next and final panel will be the Honorable William Nielsen,
city council president from Eau Claire, WI, on behalf of the Na-
tional League of Cities; Ms. Jamie Adams, the secretary of the
Kansas Department of Agriculture, on behalf of the National Asso-
ciation of State Departments of Agriculture; Mr. J. David Holm,
the director of the Colorado Water Equality Control Division in
Denver, CO, on behalf of the Association of State and Interstate
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Water Pollution Control Administrators; Mr. Warren E. Archey,
Massachusetts State Forester, on behalf of the National Association
of State Foresters; and Mr. Richard A. Parrish, the Council for the
Southern Environmental Law Center in Charlottesville, VA.

These are very critical issues and it's important for us to spend
the time on them. As you probably are aware and can see, we could
spend hours with agency officials on these issues, so | appreciate
your forbearance.

I believe that each of you have been notified that the rules that
we operate under here are that you have 5 minutes to present your
testimony verbally. And | ask you to please try to follow that or
the hearing will really drag on and others will not have the oppor-
tunity to present their materials as well. That will require you—
I rarely see a witness who can say their whole piece in 5 minutes.
Please understand that we understand that, and we do read your
written materials very carefully. | know that the staff here reviews
them and outlines them in detail. I read them personally and most
of the Senators do. And we do want to have time for give and take
and question and answers as well. So the green light is for go. Yel-
low means 1 minute, right. When the yellow light comes on there’s
1 minute left. And when the red light comes on | ask you to please
try to finish up your thought and wrap it up even though you may
not be finished with everything you have to say and I'll probably
give you some opportunities in the questions to pitch in and finish
up any thoughts that you didn't get in.

So with that why don’t we start in the order that | went, Mr.
Nielsen.

STATEMENT OF WILLIAM NIELSEN, COUNCIL PRESIDENT,
EAU CLAIRE, WI

Mr. NIELSEN. Mr. Chairman, thank you very much for this op-
portunity to address your committee today. I have submitted my
testimony in writing and | will just give a brief summary and try
to emphasize some points that were mentioned there.

As stated I'm the city council president from Eau Claire, WI.
Ironically, Eau Claire in French means clear water. I'm here today
representing——

Senator CraPO. Can | interrupt you for a second? Have you ever
heard of place called Owen Withee, Wisconsin?

Mr. NIELSEN. Yes.

Senator CrAPO. That's where my wife is from.

Mr. NIELSEN. So she knows we have clean air, clean water and
lots of cows.

Senator CrapPo. That's right. In fact, she says those two towns
were so small they had to put them both together to have a school.

Mr. NIELSEN. Senator, are you taking some of my time here or
do I have—

Senator CraPO. No, I'll give you extra time.

Mr. NIELSEN. | also serve on a policy committee for the National
League of Cities, The Energy Environment and Natural Resource
Committee and | also had the pleasure of serving on the Federal
Advisory Committee on TMDLs.

Let me first State that NLC and all of its members strongly sup-
port the goals of the Clean Water Act.
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Throughout the past 25 years the Federal Government and local
governments have worked in a strong partnership to address many
of our Nation's water quality problems. Unfortunately, we believe
the rule that is being proposed will no longer recognize that part-
nership. It may very well place much of the burden for solving
these problems on the local government.

As you stated earlier or as previous witnesses alluded to, the
Federal Government generally tells the State government what to
do. The State government generally tells the local government
what to do. And we're the ones that not only have to do it, but fig-
ure out a way to pay for it.

Some of our concerns on these rules are that they may have a
severely limiting effect on growth on the local level. Economic de-
velopment is an important issue on the local level. They have both
intended and unintended consequences. These regulations may en-
courage businesses to relocate in undeveloped and more pristine
areas.

Under this proposal it will be difficult to comply with some of the
agreements that we presently have with the Federal Government
in relation to combined sewer overflows, sanitary sewer overflows
and our storm water program. The cities presently are in the proc-
ess of committing our resources to deal with the storm water pro-
gram. The Phase 2 regulations were just published in October. And
we're somewhat concerned with how the new TMDL regulations
will be compatible with the agreements that we have under those
regulations.

We believe it would, for example, be very difficult to comply with
the diversion of storm water to treatment facilities when we're lim-
ited to the loads that we currently have at those facilities. As men-
tioned earlier, we're very concerned with who pays under this pro-
gram. We're very concerned with some of the trading provisions.
The burden for the non-point pollution that lies outside of our
boundaries may be shifted. The financial burden for solving that
problem may be shifted to local ratepayers and taxpayers under
this program.

The new proposed rules | think will generate a considerable
amount of endless legal activity and this will fall primarily on the
NPDES permit holders.

Again under the trading program, those who are regulated under
statutory control, who hold permits, will be responsible for trading
with those for whom compliance is voluntary. Any enforcement ac-
tion therefore will fall on those who are holding permits. We find
this very troubling.

NLC would recommend that the following changes be made to
the rules. The offset requirements should be entirely discretionary
for municipal facilities and offsets should only be allowable where
it can be demonstrated that such a policy is appropriate and will
not have adverse unintended consequences.

All Phase 1 and Phase 2 municipal storm water permits should
be exempt from TMDL requirements. We also believe that general
permits as currently designed should remain EPA’s primary rec-
ommendation to permitting authorities as the optimal mechanism
for municipal storm water discharges. TMDLs should be applicable
only to water bodies that are determined to actually be impaired
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by water quality data that is quality assured and quality con-
trolled.

Thank you very much for this opportunity and I would welcome
any questions that you might have.

Senator CrRAPO. Thank you very much, Mr. Nielsen.

Ms. Adams.

STATEMENT OF JAMIE CLOVER ADAMS, SECRETARY OF THE
KANSAS DEPARTMENT OF AGRICULTURE, ON BEHALF OF
THE NATIONAL ASSOCIATION OF STATE DEPARTMENTS OF
AGRICULTURE

Ms. Abams. Thank you, Mr. Chairman. | appreciate being here
today. My name is Jamie Clover Adams. | am the Kansas Sec-
retary of Agriculture and | appear today on behalf of the National
Association of State Departments of Agriculture and my colleagues
from across the country.

Like all the previous speakers have said we too desire to improve
the Nation’'s water quality. However, we are greatly troubled by the
TMDL rule. We have four major areas of concern. One is that we
believe that it exceeds EPA statutory authority. We disagree with
EPA's current position that the Clean Water Act provides ample
authority to regulate non-point sources of pollution.

And we believe the legislative history is clear. In fact, when I
was preparing for this testimony over the weekend I pulled out the
brief that EPA filed in our lawsuit in Kansas over TMDLs. They
clearly stated it was their belief that Congress did not include any
provisions requiring States or EPA to directly regulate non-point
sources, but that rather section 319 was the vehicle in order to do
that with best management practices.

So, it's very contrary to what they've been saying recently. Sec-
ond, we believe that the rule jeopardizes successful programs that
are already being implemented in the States, both through 319 and
208 and also under the 1985, 1990, and 1996 Farm bills.

And we in the States are developing programs of our own. In
Kansas we have a Governor's Water Quality Initiative, a Gov-
ernor's Buffer Initiative, various other partnerships and collabo-
rative efforts and we have measurable results. We can show that
those collaborative voluntary incentive-based actions work and they
do reduce pollution in our waters.

We are in the forefront. We know what the problems are. We
know what will help. And we just ask EPA to get out the way and
let us do our jobs.

In Kansas we have already written and are beginning to imple-
ment 90 TMDLs in the Kansas Lower Republican Basin. This year
we expect to finish writing 121 TMDLs from three other basins in
our State. In fact, members of my staff were out in Garden City,
KS, Great Bend, KS and Newton, KS the last two nights holding
local, stakeholder meetings with producers, educating them about
TMDLs and what their responsibilities are.

Third, the Departments of Agriculture are concerned that the
TMDL proposed rules significantly expand command and control
regulatory mandates and do not provide flexibility.
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Senator | would agree with you that they talk the talk and don't
walk the walk. And when you get out in the regions it's very, very
different than what we hear from headquarters staff.

We know in Kansas through experience that the geographic and
hydrologic extent of non-point source pollution defies a regulatory
approach. We also know that you have to have cooperation and col-
laboration to get results. We had a program in Kansas where we
provided an incentive to reduce atrazine runoff. It took one-on-one
work. We had a 100-percent participation in the targeted sub-basin
and we had measurable results in water quality. It works. We
know it works.

Finally, we believe the rule fails to recognize the substantial
State resources needed to address non-point source pollution.
That's both financial and technical assistance, gathering scientific
data, monitoring and doing BMP research. We have found in Kan-
sas—and | believe the other States have too—that technical assist-
ance is just as important to minimize non-point source pollution as
is financial assistance for farmers and ranchers. It takes a lot of
one-on-one work, helping them understand what the problem is
and then how they can go about solving that problem.

We also believe that water quality data in all the States is not
adequate to make the kinds of decisions the EPA rule requires.
Even in States like mine where we have a network of 200 monitor-
ing sites that have been in place for over 20 years, when we went
into the Governor's Water Quality Initiative we had data gaps. We
had to do extra monitoring. We did additional biological monitoring
through our Wildlife and Parks Division in order to just get a base-
line, so if in a State like ours where we do a lot of monitoring there
was a problem, | can imagine—and I've heard from my col-
leagues—the problems they have in other States.

And finally, we are investing a lot of money in best management
practice research with our land grant institutions. Farmers and
ranchers want to do the right thing. They just need to have the
tools in order to do that, and we need to fund best management
practice research.

And then finally, we believe that EPA'’s economic analysis greatly
underestimates the costs to the private sector of implementing
TMDLs. The State Conservation Commission in Kansas did a re-
view of one half of a county that's in the current implementing
area of TMDLs, how much it would cost to implement practices to
meet high priority TMDLs on 192,000 acres. They're talking about
$4 to $5 million. And | know in Washington that $4 or $5 million
dollars is not a large sum, | understand that. But here's what it
means for producers on the ground.

The average value of production in that county for a farmer is
$90,000. We are talking about 4 to 5 percent of their gross margin
to implement TMDLs. And we all know in a good year for a pro-
ducer it's 3.5 to 5 percent and in the years that we've had, the last
two or three—you can't get blood from a turnip. They just don't
have it. So we need to think about it in those terms, too. Whether
it is or isn't in the statute, it means something to those folks. We're
talking about small producers. The map on the back table over
there showing the impaired waters for Kansas, many of them you'll
see are from pathogens, fecal coliform bacteria. And | can guaran-
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tee you if you look at the northeast corner of the State of Kansas
those are the producers that have less than 300 animal units be-
cause in our State we permit anything over 300 animal units. We
are talking about very, very small producers who just don't have
the capital that it takes to get this job done.

Finally, I would just close by emphasizing that the rule does ex-
ceed their authority. It is rigid top-down. It won't improve water
quality. And it fails to recognize the costs having to do with imple-
mentation. And if you don’'t remember anything else | said today,
this is not about pushing paper and it's not about process. It's
about people. It is about farmers and ranchers and their livelihoods
and their businesses and their families. This isn’'t about what goes
on inside the Beltway here. This is about what happens on the
ground. And it has a real impact.

Finally, 1 would just say please judge us on our performance. |
agree, and NASDA does too, with the “functionally equivalent,” but
I would say that if we have data that shows we're meeting the
standards or the trends are going in that direction, leave us alone
and let us do our jobs. And | would offer also that NASDA would
be willing to work with the committee along with WGA to come up
with some kind of a compromise.

Senator CrRAPO. Thank you very much, Ms. Adams.

Mr. Holm.

STATEMENT OF DAVID HOLM, PRESIDENT OF THE ASSOCIA-
TION OF STATE AND INTERSTATE WATER POLLUTION CON-
TROL ADMINISTRATORS

Mr. HoLMm. Thank you, Mr. Chairman. I'm David Holm, president
of the ASIWPCA this year and we're the National Professional Or-
ganization that consists of the administrators of programs under
the Clean Water Act.

I wanted to talk about the dialog that we've had ongoing with
EPA over the past year or so concerning this proposed regulation.
Recently in December there was a 2-day very intensive workshop
that we had with EPA where we considered this proposal in great
detail. And what | would like to do today is talk about the areas
where it seemed that the Senior EPA Managers that were there
seemed to be agreeing with us and then at the same time highlight
where we have some continuing disagreements that are fairly sig-
nificant.

What I would like to do is track my comments with the basic ele-
ments of the TMDL process and EPA’s proposed regulations, begin-
ning with monitoring and assessment, because that truly is the
foundation of the TMDL program.

We do seem to share some agreement with EPA that the current
level of resources that we can bring to bear on this foundational
element of the TMDL program is inadequate.

On the other hand EPA sought and received a bump in the budg-
et under section 106 last year. And they're proposing, as Mr. Fox
noted, an increase this year as well. While States are somewhat
concerned about the 66 percent match that they're proposing for
that new funding under section 106, things seem to be moving in
the right direction here.
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The next major topic is related to the development of the list and
listing and delisting issues. In the States’ view the comprehensive
water body accounting system needs to be the system that's author-
ized under section 305(b), not the section 303(d) which deals with
a very specific list of impaired waters.

I think the EPA was listening to us as we expressed that concern
and pressed it at that very intensive meeting. | think they have
considered the proposal to move away from multi-lists under 303(d)
back to looking at 305(b) as the place where the status of the Na-
tion’s water bodies are accounted for.

One of the issues that has received a lot of play, we've heard a
lot about today. But it's an issue that not all States are in agree-
ment on. It is that EPA lacks the authority to require a listing of
water bodies impacted only by non-point sources. EPA cites its cur-
rent regulatory authority as the reason it so adamantly insists that
such water bodies be listed. That's an area of quite a lot of con-
troversy around the country.

Another issue related to listing with regard to non-point sources
and point sources is whether threatened water bodies should be
listed. If threatened water bodies really are listed the list will be-
come unimaginably long. In Colorado nearly every water body
would be listed as threatened because our receiving waters are so
small that it takes very little pollution to use up the assimilative
capacity. And our goal is to try to maintain these water bodies at
the level of the water quality standards. But they are all threat-
ened. Many other States have expressed that view as well.

One of the next major topics that we've talked to EPA about has
to do with scheduling and priorities. We feel that this is very much
an issue that should be in the States prerogative. The discretion to
set priorities in consultation with the public based on all relevant
considerations is the way priorities and schedules should be devel-
oped. EPA on the other hand has set a number of triggers that
would increase the level of priority for water bodies, including
whether they contain ESA-listed species or water bodies where
MCLs are being violated.

We disagree with EPA on the definition of TMDLs. They've in-
cluded the requirement for an implementation plan. That's a major
source of disagreement. We have also disagreed with EPA on the
reasonable assurance that's necessary to be included with TMDLs.

In conclusion, I want to remind the committee that this regula-
tion proposal has come about in the wake of a tremendous amount
of litigation stemming from the failures of States to implement sec-
tion 303(d) of the Act. And |1 won't go into all the reasons for that
today. But we have had many priorities over the years. It's very
clear that this proposal is being developed in the existing climate
of regulations, statutes and resources and therefore it needs to fit
in, fit in flexibility into that structure. We think that TMDLs
should serve a very limited function and that is identifying the as-
similative capacity of water bodies for pollutants that really can be
measured in terms of concentration and loads.

A TMDL program is only as good as the implementation efforts
that follow it, but that doesn't mean that implementation should be
part of the TMDL.
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Mr. Chairman, we've made many thoughtful and detailed rec-
ommendations on this proposed rule by EPA. Where we've not
made suggestions EPA can assume that we agree with their pro-
posal as long as the provision is consistent with our other rec-
ommendations. But we believe if our comments are incorporated
into the rule we'll have a result that will be widely supported. And
I thank you very much for the opportunity to speak with you today.

Senator CrRAPO. Thank you, Mr. Holm.

Mr. Archey.

STATEMENT OF WARREN E. ARCHEY, MASSACHUSETTS STATE
FORESTER, CHIEF OF THE MASSACHUSETTS BUREAU OF
FORESTRY, AND CHAIR OF THE NASF WATER RESOURCES
COMMITTEE

Mr. ARcHEY. Thank you, Mr. Chairman. | am chief of the Bureau
of Forestry in Massachusetts and also committee chairman for the
Water Resources Committee of the National Association of State
Foresters and that's the position I'd like to bring forward. And | ap-
preciate the opportunity to provide testimony today.

First 1 will summarize the NASF position, make a few observa-
tions and finally propose what we believe are reasonable ap-
proaches to solutions.

The NASF position. The State Foresters are strongly opposed to
the proposed rules on three major grounds. The proposal is a major
departure from the historical interpretation and previous imple-
mentation of the Clean Water Act and is not supported by statu-
tory authority. The proposal ignores the minor contribution made
by forest management to water quality problems nationwide. And
threatens to disrupt the effective approach taken by State foresters
and our Federal partners, mainly the Forest Service in concert
with 319 and EPA to achieve non-point source mitigation.

Their proposal would be extraordinarily difficult to implement
and practice and will result drastically higher implementation costs
for both States and that they must develop TMDLs and landowners
and wood industry who might become subject to NPDES permitting
requirements. Those are the basic position items.

Observations. The NASF is committed to the goals of the Clean
Water Act and watershed-based solutions, we're all together on
that. Forest management is vital to water resource protection. As
an example close to home. The Metropolitan District Commission
in Massachusetts manages for what is called for resilient forest,
one that will ideally leave a two-tier under story after catastrophic
events such as hurricanes. Interestingly, Massachusetts has wit-
nessed a 70-year recurrent cycle for hurricanes and other north-
eastern States have seen it on more frequent occurrences and
though these are unpredictable in the short term, they're statis-
tically predictable for the long term and a fact of life.

So what, what does all this mean? It means that if we're going
to have a resilient forest what we've got to do is have the oppor-
tunity to manage that forest. And if we observe that protection of
forest soils is a large part of the solution recognizing that forest
represent the ideal catchment, filter and water storage median,
then protecting that forest and that resilient forest is a paramount
item.
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I should note incidentally that the Metropolitan District Commis-
sion provides 2.5 million people around the Boston Metropolitan
area with unfiltered water, mainly because of the kinds of manage-
ment that they're up to and that is testimony to me to the effective-
ness of BMP implementation.

Further, forest management should be seen as a non-point source
mitigation, a buffer from detrimental land issues through
afforestation station and reforestation station. And in this instance
we regard forestry as the solution to the problem. Again prevention
rather restoration is more effective and much less expensive.

An ideal solution should be voluntary and incentive-based—
State/Federal partnerships that produce workable solutions that
are being constantly improved. Water and forester licensing and
certification, best management practices developed and refined—a
process that is not broken. It is only in need of occasional refine-
ment as experience and evolving science dictates.

EPA section 319 is a valuable tool which could be expanded and
refined. Solutions, my last thoughts, and there are three.

As we look at the law that exists it needs consistency. | think
we've heard that a number of times. Another alternative to how we
might deal with this is a silvicultural exemption. Another way to
deal with it too is through much more cooperative efforts than
we've seen in the past.

Clarification. There’s an inconsistent message, preoccupation
with bad actors. There are other ways to deal with them. How to
differentiate between point and non-point silvicultural activities.
How to enforce this. And finally under clarification, a comprehen-
sive examination of costs to be incurred.

Back to the silvicultural exemption. This should be broadened.
Note the provisions of Senate bill 2041 as introduced by Blanche
Lincoln of Arkansas and House bill 3609 as introduced by Rep-
resentative Max Sandlin of Texas. But, whether we incorporate an
exemption on that, let's simultaneously work together on commu-
nication and funding. We should be emphasizing prevention over
restoration, much cheaper, I've said that before.

Woefully inadequate today is the funding. If we say the silvicul-
tural activities are a problem, that section 319 is only provided 2
million or 2 percent over fiscal years 1996, 1997 and 1998 as com-
pared to $100 million to $1 billion estimated to implement these
new rules.

Let’'s more fully utilize section 319 as an alternative to TMDLSs.
We need better focusing and targeting for funds. We need solutions
like the watershed forestry initiative. You'll find that that's an at-
tachment to the package in our written testimony.

This kind of thing would put people on the ground with the kind
of technical assistance we heard about earlier. The wood industry
would be in better shape, certainly landowners on the best manage-
ment practice implementation. This, the forefront of what we see,
is the solution. This works. We need cooperative joint studies as to
BMP compliance and effectiveness, again let's make that thing that
works even better. NASF is setting the stage for some of that now
with a survey of State BMP programs.

And finally, let's intensify non-point source activities among
NASF, the Forest Service and EPA at the national level and simul-
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taneously seek closer relationships between State Forestry Agen-
cies and State Water Quality Agencies.

Section 319, Source Water Assessment Program, Clean Water
State Revolving Fund Grants, these are alternative solutions to all
that and | think if we work earnestly on these we can provide an
alternative to TMDLs.

Thank you, Mr. Chairman.

Senator CrRAPO. Thank you, Mr. Archey.

Mr. Parrish.

STATEMENT OF RICHARD A. PARRISH, SOUTHERN
ENVIRONMENTAL LAW CENTER

Mr. PARRISH. Good afternoon, Mr. Chairman. My name is Rick
Parrish, I'm an attorney at the Southern Environmental Law Cen-
ter, a non-profit environmental group that works throughout the
south. I too served on EPA's TMDL Advisory Committee and have
been working for about 10 years to strengthen the TMDL program.
And | want to make sure we keep one thing in mind as we discuss
these proposed rules, proposals that would serve to strengthen and
clarify the program. We're here because the current rules do not
work.

The TMDL program was included in the 1972 Clean Water Act.
It has been virtually ignored by States across the country for 25
years. Rules have been in place since 1985, guidance has supple-
mented the rules throughout the 1990’s, and though there has been
a considerable amount of effort in the last year or two at different
States across the country, which we certainly applaud and appre-
ciate, my question is where have we been for the last 25 years?

Now clearly, there’s been a lot of progress under the Clean Water
Act in other programs, in particular the point source technology
based NPDES permitting program, over the past 25 years. There's
been increased attention to non-point sources since section 319 was
adopted, in particular over the past 10 years. But, | would submit
that the results of that section 319 funding really don't measure up
to the commitment that was made by Congress and the desire
among the American public that waters be cleaned up.

Currently close to 40 percent of the Nation's waters that are as-
sessed are found to be impaired. Too polluted to be used for what-
ever purpose the States have designated. The largest component,
the largest source or contribution to that impairment States
indicate comes from non-point sources. It simply makes no sense
whatsoever to talk about a comprehensive cleanup program that
doesn’'t include non-point sources in the package.

But, that doesn't mean you're talking about a regulatory pro-
gram. Some States have chosen to go that route, most States have
not. EPA has sanctioned that choice, whichever it may be. For the
most part EPA is telling States, you figure out initially how to
solve these problems and as long as what you propose will do the
job, then there is no limit to your discretion and your flexibility.
Now thankfully EPA is also saying, if what you propose isn't likely
to succeed though, we're going to need to go back to the drawing
board. Because that's where we've been for 25 years. We've been
talking about our joint and mutual and collective commitment to
clean water and we haven't been doing it.
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We haven't been restoring the worst polluted waters in the coun-
try through the TMDL program. A program of emminent sense and
logic. Now there can be debate about legal authorities, and there
will be. Courts will resolve them this year hopefully, next perhaps.
I happen to believe EPA has the authority to include non-point
sources in this program because the law simply states, identify wa-
ters where technology-based permits, point-source permits, aren't
sufficient to keep them clean. And by definition that includes wa-
ters impaired by non-point sources. Because the best point source
permit isn’'t going to keep them clean.

There’s further debate about whether silviculture belongs in this
package as a point source operation. Well silviculture has never
been exempted from the point source program of the Clean Water
Act. And in fact, since the early 1980’s a number of silvicultural
types of activities have been included in the NPDES point source
permitting program. Log landings and the like, a very small num-
ber of operations given the potential impact that other activities
within the silvicultural arena have on water quality.

Now, what EPA is proposing here with the silvicultural compo-
nent of this rule has received an inordinate amount of attention
which | would attribute to a highly irresponsible and inaccurate
portrayal of that rule by the forest products industry. We've seen
publicity about how EPA is asserting Federal land-use authority,
Federal regulatory authority, Federal permits to every forestry op-
eration in the country and nothing could be further from the truth.
As its been explained over and over and over again, EPA won't
even consider designating additional silvicultural operations as in
need of a permit and even then a general permit, unless that oper-
ation is causing a serious water pollution problem, and unless the
State has thrown up its hands and walked away from that problem
saying, “We can't deal with it,” and there is in fact, a point
source—a pipe, a culvert, a ditch—and there’s no other way to fix
the problem. Only in that rare, extremely rare combination of in-
stances will EPA consider stepping forward and assuming the bur-
den of imposing additional permits or imposing general permits on
that operation.

And frankly, if you're not going to do it then, we might as well
all throw up our hands and walk away and say we don’'t mean it
when we talk about our collective commitment to clean water.

So | recognize, Mr. Chairman, that these rules will impose addi-
tional burdens on States, on local governments, on the public, on
point source and non-point source operations when those added
burdens are necessary to clean up the water in this country. The
people spoke almost 30 years ago through Congress about how im-
portant that was, that hasn't changed. And | believe these rules
are the first big step toward actually achieving that goal set almost
30 years ago.

Thank you.

Senator CrRAPO. Thank you, Mr. Parrish. Members of the panel,
I have been writing down questions for each of you as we’ve been
going along here, but | think that I may come back and wrap up
with some of those questions, but | think what | would like to do
is to get into some of these issues with the whole panel and have
some give and take on them. And I'd like to start out with one that
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has been sort of a common thread throughout much of the testi-
mony and which frankly Mr. Parrish just spent some time talking
about as well.

And that is this question of, have the States and the local com-
munities been getting the job done over the last 25 years? Mr. Par-
rish, you've indicated that in your opinion they have not in a lot
of ways. | think you said there were some successes in some areas.

Mr. PARRISH. I'll clarify, if I may.

Senator CRAPO. Sure.

Mr. PARRISH. There’'s been tremendous success in the reduction
of point source discharges through the technology-based NPDES
permitting program. There's been certainly some improvement in
the non-point source sector through section 319 funded demonstra-
tion projects, studies and research and the like.

There has been abysmally little success in restoring impaired wa-
ters through the TMDL program or otherwise.

Senator CrAPO. Are you referring to waters impaired because of
non-point source pollution or has the failure also been on the part
of point source solution efforts?

Mr. ParRISH. Well | think the failure has been widespread. And
that certainly there are many waters on the 303(d) lists that the
States develop that are there because of point source discharges. |
believe common wisdom among the States is that non-point sources
have become over the past 20 to 30 years a larger component of the
problem.

Senator CRAPO. Because of the successes in the point source?

Mr. PARRISH. Exactly.

Senator CrapPo. OK. | see several aspects of this issue, but what
I would like to ask the panel to focus its remarks on right now is—
I will get to the jurisdictional aspects and BMPs versus TMDLs
and all that, but the question I'd like to focus on right now for a
minute is, is it correct, have we had an abysmal lack of success,
Mr. Nielsen?

Mr. NIELSEN. Mr. Chairman, | think Rick hit it on the head
when he mentioned—I call him that because we served together on
the TMDL FACA so we are somewhat familiar with each other—
hit it on the head when he said that we've made great strides using
the best technical practices on the point sources. And that's my
concern. When Mr. Fox was here and he made a comment that he
said, “Well we don't really care how the States solve this problem,
they can do it at non-point sources, they can do it at point sources.”
My concern is that the onus of compliance will fall primarily on the
point sources because those are the sources that the States and the
Federal Government have statutory control over.

Whereas the problem now exists really with non-point sources.
So if you came to me and said, “Well, we need you to clean up a
pound of phosphorous,” I'd much rather do that from my storm
water than | would down at my sewage treatment plant. And the
most cost-effective way, especially particularly in regard to nutri-
ents would be to deal with that at the non-point source level from
a cost-effective standpoint. So what we've been doing over the last
30 years is building and improving our sewage treatment plants
and now we do need to take that next step and deal with the non-
point sources.
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Senator CrAPO. OK, Mr. Holm.

Mr. HoLm. | do agree that the way the program is currently
structured the onus will continue to be on point sources to achieve
the gains and that's because there is not yet a climate of pervasive
regulatory requirements upon non-point sources to improve water
quality. So therefore non-point sources may well be in the catbird
seat waiting for point sources to come to them and offer to pay for
management practices in order for them to accomplish needed ex-
pansions in their infrastructure.

So, that's a problem, but | also wanted to respond to the earlier
issue about have we succeeded? Have we succeeded in dealing with
these water quality impairment problems and | would say that we
have some very noteworthy successes and we have some very im-
portant lessons learned. And one of the lessons learned is that
when you take a watershed approach and you try to deal with all
of the water quality problems in a basin, it takes a long time to
bring people together, have them understand that there’s a prob-
lem, have them understand what it will take to get better informa-
tion, then to make decisions on how to use that information. The
commitment is there, but it's a long process and in the end it's a
very successful and solid process. We have a lot of successes, not
in proportion to the scale of the national problems that we're deal-
ing with, but | frankly don’t think that that commanding kind of
approach in the end will get us there any faster. | think the slow
way is the fast way in dealing with these water body-wide prob-
lems.

Senator CRAPO. Ms. Adams.

Ms. Abawms. | would just point out that when | did review the
Kansas EPA brief for this hearing, the EPA also pointed out in
Senator Muskie’'s comments on the floor when the Clean Water Act
was passed, folks were told to focus on the biggest problems which
at that time were the point sources. So | think it's a little mislead-
ing to say that we've been sitting around doing nothing for 25
years when we focused our limited resources on point sources.

I can say too for the people in the agricultural community they
understand they are under the gun and if they don't perform we
will get regulation. In our State at least we have a very good work-
ing relationship with the cities. Pollutant trading isn't a real option
in western Kansas, there aren’t big enough cities to trade with so
they're going to have to take care of their problems themselves. But
I agree with Mr. Holm that this is a long process, you have to bring
farmers and ranchers to the table, help them understand why they
are part of the problem and how they can be a part of the solution
and the 80/20 rule applies, 80 percent of them will do the right
thing if they know what the right thing is to do.

Senator CrRAPO. Help me understand—did you want to say some-
thing, Mr. Archey?

Mr. ARCHEY. Yes, sir. As we look to silvicultural activities for ex-
ample, | see great progress in that area. And States I'm most fa-
miliar with—the northeast and New England, and I'll go back to
my own State—we've had two, three different versions of a Forest
Cutting Practices Act. And we've gone from voluntary to required.
And we've had two different versions of BMPs and we’ll have more.
And it's a narrative process, one that builds on experience, one that
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builds on evolving science and one that we can continually make
better. There's no question. We've got a distance to go and we'll
never be totally there. But again | would go back to that notion of
coordination and communication, working together through maybe
non-nuclear means, conventional means rather than TMDLs and
get that Act together, give it a better chance, support it through
section 319 and other programs.

Senator CrAPO. Did you say conventional BMPs through section
319, is that what you're referring to?

Mr. ARCHEY. Right.

Senator CrRAPO. And section 319, help me a—help me understand
a little bit about—well, let me ask this question this way.

It's my understanding that basically we've dealt with non-point
source, excuse me, point source solution pollution problems through
303 and TMDLs, and we've been trying to deal with non-point
source solution through section 319 and BMPs. Is that, does any-
body want to clarify that?

Mr. PArRrRISH. | would just say we have not yet dealt with point
sources through TMDLs.

Senator Craro. OK.

Mr. PARRISH. We have dealt with point sources almost exclu-
sively through the permitting program, the NPDES point source
permitting program.

Senator CraPO. But that is what we are trying to do, am | cor-
rect in that?

Mr. PARRISH. Well, we're trying to get the TMDL program off the
ground. The rules have been in place for a good many years.

Senator CrAaPO. OK. Let me say it this way then. The TMDL pro-
gram is directed at the point source solution issue, the BMP and
section 319 is directed at the non-point sources, is it not that sim-
ple?

Mr. PARRISH. | don't think so. I'm afraid that's really where the
hub of the debate is. EPA’s feeling with which | strongly agree, is
that the TMDL program is directed at the intersection of point
source and non-point source activities. It is the big picture. It's the
one which really supports this whole watershed approach, where
you don’t look at just this point source or even just these point
sources. You look at everything that's contributing to the problem
and you decide which combination of reductions would best, most
efficiently fix that problem.

Senator CrRAPO. And that issue is what's been litigated in Califor-
nia, am | right about that?

Mr. PARRISH. Whether the non-point source component of that
picture belongs in—

Senator CrAPO. In the TMDL programs.

Mr. PARRISH. Exactly.

Senator CrAPO. So as you said, hopefully this year we’ll get an
answer to that question.

That being the case and | appreciate that this is not only debat-
able, but litigatable issue, where are we with regard to what the
FACA Committee, how many of this panel were on the FACA Com-
mittee? The two of you.

Mr. NIELSEN. Notice that they put us opposite each other——
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Senator CraPO. The question I have is did the FACA Committee
recognize or take a position or approach this issue from either of
these perspectives in terms of how they perceived non-point sources
to be dealt with by the statute?

Mr. NIELSEN. There was disagreement on the committee and it
came primarily from the agriculture and silviculture representa-
tives and it was their contention that those practices did not fall
under section 303(d) of the Clean Water Act.

Senator CraPO. And so was there a—there was no recommenda-
tion in that context from the committee?

Mr. NIELSEN. There was no consensus.

Mr. PARRISH. There was no consensus, because in fact, there was
this disagreement, a minority opinion if you will. To their credit
though, those representing non-point source interests continued to
work with the rest of us to shape what they felt would be a better
more effective TMDL program, whether it included non-point
sources or not.

But the legalities—we just had to put that issue aside because
it wasn't for us to resolve.

Mr. NIELSEN. Senator, if 1 could jump back to your previous
question. | just wanted to make a brief comment on that. On
whether there is some problem with including non-point sources in
a TMDL. The problem as | see it in 1972, they included both the
load allocations from point sources and non-point sources in the
definition. The problem we ran into and | think Mr. Fox alluded
to this is the difficulty of quantifying the load allocations and iden-
tifying the load allocations for those non-point sources.

In the equation for TMDL they're laid out there. But, there is
really no good scientific way to quantify and identify where they're
coming from.

Senator CRAPO. Mr. Holm.

Mr. HoLm. The way that in Colorado for example we have used
TMDLs and we've done close to 300 of them, most of them really
related to supporting protective limits for point source permits. The
non-point source component becomes a background. It becomes the
fixed background against which protective limits for point sources
have to be put into permits.

Senator CrAPO. Right.

Mr. HoLm. And | think most States have used TMDLs that way
that have done TMDLs.

Senator CrAPO. Let me—this is really for my edification, but I'd
like to try to go back to the example | was using with regard to
Coeur d’Alene, ID and the basin up there. And | realize none of you
are probably aware with much detail there so you'll have to just
use this as an example and trust my recitation of the facts. But,
that is an ecosystem, if you will, or a basin which has had a tre-
mendous amount of historic hard rock mining for hundreds, for a
hundred years or more and so there have been some point source
issues, but there has been so much mining throughout the upper
reaches of the basin that now there’s runoff questions and things
like that where you really—I think there’s a lot of non-point source
issues as well.

And it seems to me as we focus on the question of whether this
really is something which the local community has control over
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that |1 saw an interesting dynamic because the Agency officials in
all sincerity believed as they testified that this is something where
the States can figure out what to do and if they can do it, they can
do it.

The problem was as | have come to evaluate it and the testimony
of this panel is helping me to see this even in more clarity, that
the definition of the standard pretty much establishes what must
be done for the implementation. And so you can control the imple-
mentation decisions by the standards that you set. And I'd just like
your comment on that. Am | correct in that assumption or in that
conclusion?

Ms. Adams.

Ms. AbAams. That's exactly right. In Kansas we made that mis-
take and that's my own personal opinion in setting our water qual-
ity standards about 10 years ago with the idea that they were goals
and now they're not goals anymore. And we set them at very, very
protective levels. Once you do that there is an extreme burden to
change them. We have a natural salt intrusion problem in the cen-
ter part of our State and at the time that those regulations were
passed they didn’t take that into consideration. We have 20 years’
worth of the data to show that it's a natural intrusion and if you
think we can get region 7 to change their mind on that issue, it
won't happen.

Senator CrAPO. And as long as the region, is region 7 doesn't
change its mind the only way to achieve that standard if it's
achievable is very narrowly limited.

Ms. Abams. To nail the point sources down till they can't—
they're putting cleaner water back in the river than what they're
getting out.

Senator CrRaPO. Any other comments on this aspect, Mr. Holm?

Mr. Howm. | can relate very directly to the problem of Coeur
d'Alene. In Colorado our most difficult water quality problems are
related to past mining and we’ve been working on a number of ba-
sins that have very similar problems to Coeur d’Alene and I'm
quite familiar with Coeur d’Alene, as well.

There are a couple of points that | wanted to make and maybe
these are things that would be of value.

First of all, it's true that the Gold Book standards, the table
value standards will rarely be achievable in watersheds that have
been heavily altered both geothermally by the mineralization proc-
ess and then by man’'s activities in mining. So therefore, it's a
given fact that site specific standards are going to be needed. The
other thing though is that with abandoned mines there’s a unique
problem, there are no operators. You have a succession of land-
ownership where there’'s no activity any longer taking place that
would warrant some sort of treatment.

Senator CrAPO. Right.

Mr. HoLm. Being imposed. And one of the problems in the Clean
Water Act is that even if people who don’t have responsibility for
those problems enter in and try to do something that would make
good sense to improve water quality, they could become responsible
for the problem and get tagged with the costs of cleaning up to the
water quality standards.
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There has been discussion of a Good Samaritan provision under
the Clean Water Act and | would really urge you to take a look at
that and consider supporting it. And what that would do is allow
people to come forward with projects that would make the most
sense to abate the pollution problems that are there short of in-
stalling chemical and physical treatment plants at every old aban-
doned mine site.

Senator CrAPO. Without picking up liability.

Mr. HoLm. Without picking up liability, but a permitting process
where there would be some rigor. It's just that it would be based
on practical management practices, the best management practices
for a given type of problem. When that kind of a program was put
into place in a basin that was impacted like Coeur d'Alene is, there
would be a result in water quality. The water quality would be im-
proved to some degree and at that point | think there would be a
very solid case to be made that the residual water quality problems
are really part of the background. They are—in other words, a
higher level of water quality is just simply not attainable.

That would provide a basis for site specific standards.

Senator CrRAPO. Thank you. Mr. Parrish.

Mr. PAarRrRISH. If | may add, you're right that the standards set
the goal for the TMDL process. If that goal is deemed unreasonably
high in specific instances, there is a process in place for changing
it. Now frankly, my experience is exactly the opposite with EPA.
I have seen EPA only too willing to consider changing a standard
to reflect a natural dissolved oxygen level in swamp water for in-
stance that is unattainable given the routine standard for most
surface waters in the Commonwealth of Virginia.

That's perfectly reasonable. 1 suspect there’'s a serious
miscommunication problem if they're—if EPA is seemingly de-
manding higher than natural standards in Kansas or elsewhere.
That is not national policy.

Senator CrAPO. | don't.

Mr. ParrisH. And | will tell you that the first TMDL produced
by the State of Tennessee and approved by EPA just last year in-
cluded a site specific standard because it was deemed that cleaning
up that small waterway to fit the State and national standard oth-
erwise applicable was simply not worth the investment to society.
A different standard was proposed, EPA accepted it, and the public
can live with it. That process is in place.

Senator CrapPo. Good, Mr. Parrish, that is actually very good
news for me to hear you say because | only have the one experience
I've described here today in Ildaho where the process was tech-
nically in place, but I'll tell you it's been like pulling teeth to get
it to work.

In fact, the standards that they were imposing and still are im-
posing, are such that if you were to go up into the highest parts
of the watershed above any manmade activity and take the purest
water you could get it would be out of compliance.

And in fact, I can go on with the stories about this. And it's sim-
ply because of the regional circumstances of the geography or what-
ever the word is that | should be using there. And everybody
agrees, but for some reason in our case it doesn’'t seem to be work-
ing. And so I'm hopeful that we are an aberration that is not the



55

norm and that what you described is accurate. That it works that
way most of the time.

Mr. PARRISH. But it even sounded as if it was working that way
in Coeur d’'Alene. It's just taking a while.

Senator CraPoO. It's taking a while, but it shouldn't have to take
a U.S. Senator 8 months to make it work is what I'm saying.

Yes, Mr. Nielsen.

Mr. NIELSEN. Your example you brought up though was some-
thing that we wrestled with on the Advisory Committee, the histor-
ical or legacy problems that really pre-dated any of the Clean
Water Act. And | think the current regulations make exceptions for
sites similar to this. We have a situation in Wisconsin of PCB de-
posits in the Fox River, that's an example of that. There are other
cases that we talked about and they're scattered throughout the
entire country so it's not an isolated example. There will be such
situations.

And 1 think the regulations or the recommendations if | recall
from the EPA are to deal with it in a manner that Mr. Holm sug-
gested that there would be exceptions for backgrounds that would
be contributed by these sources and there would be a longer time
period beyond the 15 years to deal with that.

Mr. Parrish, is that your recollection on how we decided?

Mr. PARRISH. More or less. | don't think there is actually an ex-
emption in the current regulations, but there's an understanding
that these much more difficult problems are going to take longer
and are not going to lend themselves to the same kinds of point
source or non-point source reductions that hopefully will fix most
of the problems.

Senator CrAPO. Mr. Parrish, | have one question specific to you
and | do want to say that as we've all said here that clean water
is extremely important to us and we want to see it solved and that
we have work to do. And I'll be the first to acknowledge that.

You know I'm often asked, being from Idaho, by my constituents
why would you leave here and go live in Washington, DC., why do
you want to go do that, because we have beautiful clean water and
clean air and wonderful environment and we want to make it
cleaner and keep it that way, so it's something we can all identify
with.

And | appreciate your perspective as a FACA member having
gone through the process. And in your written testimony you fo-
cused on the implementation plan as an area of agreement and it's
my understanding that there was disagreement as to whether the
implementation plan should be included in 8303 or 303(e), which
basically comes down to whether the EPA has the authority to ap-
prove or disapprove and to rewrite a State implementation plan.
And to me that seems to be pretty critical. What's your opinion on
that issue?

Mr. PARRISH. Your understanding is correct. There was agree-
ment, complete consensus on the Advisory Committee that TMDLs
were worthless if they were not implemented.

Senator CrAPO. Right.

Mr. PARRISH. And that implementation plans should be part of
a TMDL-based watershed recovery plan.
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There was a difference of opinion about whether it should be part
of that plan formally and submitted to EPA for review and ap-
proval under section 303(d), or developed concurrently or perhaps
afterwards, but separately, and submitted as part of the watershed
management plan under section 303(e). And the difference is large-
ly whether it will be subject to EPA review and approval.

From a practical standpoint I have firm belief that if implemen-
tation plans aren’'t done with TMDLs and reviewed as part of the
TMDLs they are not going to be done.

And if implementation plans are prepared but not subjected to
review and approval, well we've seen 20 years of that and | frankly
don't think it's worth anything.

Senator Crapo. If there were not—is there any enforcement
mechanism if the EPA doesn’t have oversight? I mean what hap-
pens under section 303(e)?

Mr. PARRISH. No enforcement mechanism whatsoever. The fall-
back position for those who work to clean up waters really is ask-
ing EPA to step in and take over State programs because States
aren't doing the job. That's something nobody wants as a practical
matter.

Senator CRAPO. Mr. Holm.

Mr. HoLm. If the TMDL is established and approved by EPA
under the current rules, the TMDL must be implemented through
NPDES permits that are issued. So clearly there is an enforceable
mechanism for the point source component of a TMDL right now,
today. With regard to the non-point sources it's true that if imple-
mentation plan was done under section 319 or as part of the con-
tinuing planning process section 303(e) that that would not sepa-
rately be approvable by EPA and frankly, | think the States feel
that that is a plus. We think that there’'s an orderly sequence that
needs to take place when you're involving real people in this proc-
€ss.

And the first part of that is to develop standards. The second
part is to translate those standards into a water body, a very spe-
cific water body. That's the TMDL. After that, allocating respon-
sibilities, developing an implementation plan can follow. If you try
to force that at the same time you are establishing a water body
specific goal everybody just runs away. It stifles the process and
you just don't get there.

Senator CrRAPO. Ms. Adams, | just wanted to ask you, you men-
tioned a State voluntary incentive-based program to reduce runoff.
Can you elaborate on that or maybe share your thoughts on how
such a program might formulate a basis for an alternative solution
to the current proposal or a supplement to it?

Ms. Abams. That specifically was part of the Governors Water
Quality Initiative and what we did we went into the Kansas lower
republican basin, it's our most populous basin. It has a mixture of
industrial, agricultural and it has a lot of surface waters so it was
a good test area for us. We also grow row crops in that area that
use a lot of atrazine to keep the weeds down. We identified that
Perry Lake, which is a drinking source, had an atrazine problem.
We offered a $5-per-acre incentive payment from State funds to
producers in the sub-basin if they would apply the atrazine when
Kansas State University had determined was the best time to put
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atrazine on so it wouldn't run off with the spring rains. We bought
half time of the county extension agent. He went out door-to-door
to every farmer and talked to them about the program, why they
needed to do it and why it was economically feasible for them to
participate. He got them to enroll in the program and they applied
the atrazine at the appropriate time. They then got their $5-an-
acre payment. The levels of atrazine in the lake have dropped to
below the drinking water standard.

We have used the Buffer Initiative. We provide a State incentive
payment on top of the CRP payment to enroll buffer strips, again
in targeted areas to reduce runoff. We've had very good luck get-
ting people to enroll. We're doing the monitoring now to see what
kind of results that we've had. The city of Wichita in the Cheney
Lake project put a million dollars in of their own money with some
Federal moneys and some State moneys to work with producers to
reduce non-point loadings so that they wouldn't have to build an
addition on to their drinking water plant.

So, we've had a lot of good luck with providing the payments.
But, you have to provide the understanding of how it helps them
economically. 1 mean it doesn’'t help a producer to put on atrazine
and have it all run in the river because it doesn't do it's job. And
help them do the kinds of things that need to be done. But it was
very successful. And now that incentive program is over and all of
the landowners in that basin are continuing to apply the atrazine
in the best management practice manner even without the incen-
tive.

Senator CrAPO. | just have a couple of more questions. But Mr.
Parrish, I'd like to ask your observation on this and anybody else
who wants to pitch in on this. There's a voluntary approach there,
sort of an incentive-based approach that a State has come up with.
How does the EPA or how should the EPA evaluate this in terms
of determining whether the States plan is going to achieve the ob-
jective? It seems to me that you don’'t know whether a States pro-
posal is going to work until you've been out experiencing it for 5
or 10 or 15 years or whatever the time period is. And yet the State
or the EPA has to approve this up front, doesn't it? How does that
all work?

Mr. PARRISH. The EPA has to approve non-point source reduction
components of a proposed TMDL in advance of the implementation.
These are the types of programs EPA has said would likely be ap-
proved. And the types of factors are whether there is, in fact, some
funding to support them. Whether there is a track record. Whether
there are educational materials and a program for getting them out
to the landowners. These are the types of programs that distin-
guish a reasonably likely success from a wing and a prayer.

But if you propose a non-point source reduction from agriculture,
forestry or anything else and you don't really have any solid reason
for predicting that it will succeed, then that's the type of program
I would expect EPA to say, “No, we need better than this.”

Senator CraPo. OK. The last issue or question |I want to get at
is one that we've talked about a little already, but | want to just
explore it a little bit one more time with the panel.

I'm a very big proponent of collaborative decisionmaking and in
my opening statement | referred to a book by Dan Kemmis from
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Montana that talks about that issue in some context. To me col-
laborative decisionmaking just by definition means that people
from all the perspectives that we can get, as broad a base as we
can get, come together and sit down and try to understand each
others concerns, define objectives and figure out solutions and try
to do so in a way that is a win/win for everybody.

In fact, Dan Kemmis puts a chart in his book which he got from
somebody else. Which is an X/Y axis, with say the X axis being the
economy and the Y axis being the environment. And he makes the
argument which | agree with, that the current environmental deci-
sionmaking process that we often find ourselves in results in solu-
tions on that X/Y axis graft that are close to the intersection of the
two axis, namely they're low for the environment and low for the
economy. And they're really high on conflict, but they're low in
terms of results from whichever perspective of those two param-
eters that you choose to view it.

He also contends and which | agree with, that there are solutions
that are further up on the X and further out on the Y, or further
out on the Y and out on the X axis, that are higher for the econ-
omy, better for the economy and better for the environment. And
that those solutions are best achieved by people who are closest to
the particular issue that is being discussed.

With that in mind as a kind of perspective that I come from, it
seems to me that true collaborative decisionmaking means that
the—must mean that the people who are sitting at the table doing
the collaborating have to have the ability to make the decision. And
that if there is someone at the table or someone who's not at the
table who is ultimately going to make the decision then it's not
really collaboration. It might be advice or consultation and it might
be a good discussion, but it's not really a circumstance in which
people from competing perspectives, competing interests and com-
peting jurisdictions are sitting down and if you will, 1 don't think
it's exactly this way, but negotiating about how to achieve these re-
sults which hopefully are better on both the economy and the envi-
ronmental axis. And | would just like your comment on that.

What I'm really getting at is this question of whether we will be
able to have effective collaboration if, in this case, the EPA is the
one who holds all the cards on being able to make the decision or
said another way, perhaps this FACA Committee with all the dif-
ferent perspectives at the table should have been able to make the
decision and it would be binding and would we have had a better
solution had something like that worked? Mr. Nielsen.

Mr. NIELSEN. Mr. Chairman, my experience with this comes from
some demonstration projects that we did throughout the State of
Wisconsin. | don’t think even at the FACA level these decisions can
be made. You have to actually have the landowners and the people
in that actual watershed that are sitting at the table making the
decisions.

Ms. Adams brought up the trading program. The trading pro-
gram that is prescribed by the EPA and the offset program is fa-
tally flawed. Trading programs do work, but they only work on a
local level where there’s joint and mutual benefit.

I need to trade copper, there’s nobody in the agriculture commu-
nity that's going to trade copper with me. | need to trade zinc, |
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can’t find anybody even—no one in the manufacturing community
is going to trade copper or zinc with me either. So we'’re in a bind.
We're faced with a couple million dollars improvement to our sew-
age treatment plant.

So, those are the kind of—the solutions and you've said this and
other people throughout the hearing, the solutions really rest at
the local level. And they're going to have to be hammered out wa-
tershed by watershed. I've seen some problems with that. You run
into problems of political jurisdiction. In the State of Wisconsin we
can't even get our neighboring township to cooperate with us, so |
think you're going to have to set up governmental units that deal
with it on a watershed basis.

California has done this, they're way ahead of the curve on those.

The other problem you run into and Mrs. Adams alluded to this,
when you're dealing with farmers and the price of milk. I'm not
here to talk about milk even though I'm from Eau Claire. The price
of milk goes below $10 per hundred weight, the farmers are saying,
“I'd love to do this, but I'm just trying to survive.”

Senator CrAPO. “I can’t.” Right.

Mr. Holm.

Mr. HoLm. This brings up an issue that I'd hope to touch on ear-
lier and that is that what you're talking about in the way of col-
laborative decisionmaking takes time and it costs money. And
that's not been built-in to this proposal at all. Not in any way,
shape or form. You have to host these kinds of watershed conversa-
tions. It takes gifted people to do that so that it does become a col-
laboration. It takes creative people that are going to persist until
they really do find that point that you're describing where it's win/
win, it's least cost, and most benefit. It takes trust building. It
takes a lot to achieve that goal. And it's exactly what we ought to
have before us as the goal, the next goal for water quality manage-
ment.

It's not a quick hit. But the point | wanted to make is that it's
not going to be free either at the community process.

Senator CrRAPO. Good point. Mr. Parrish.

Mr. PARrRRISH. | would say this program presents an enormous op-
portunity for collaboration, but it is not going to be completely un-
bound. There is nationwide interest in clean water, and there are
national standards in place that can only be departed from with a
specific demonstration that it's in a very strong local interest to de-
part from those standards.

But in terms of choosing how to meet that goal, there's almost
complete discretion built into this program as long as what the
State and local efforts decide upon has a reasonably good chance
of succeeding.

Now as far as time, we've got 15 years built into the regulations
as is, and this is on top of almost 30 years of experience or perhaps
not so much experience, after the requirement first was adopted by
Congress. | think we've taken more than enough time already, and
we have an awful lot of additional time built into the regulations
as is. Resources and money, | agree, we're going to need more
across the board. EPA is proposing almost $100 million more this
year. | think that's going to get us well down the road. Some States
are already proposing or rather appropriating additional moneys of
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their own because they're not willing to wait on the Federal fund-
ing.

You're going to see a mixed bag across the country. We've got a
lot to learn, but we’re not going to learn any of it just talking about
our commitment to clean water.

Senator CRAPO. Mr. Archey.

Mr. ArRcHEY. | think if we're trying to achieve that farther out
X and higher Y it's possible certainly in the context of collabora-
tion. The thing that comes to mind to me, for instance, is if we're
going to require people to do more things at greater costs because
of public benefits for instance, clean water off their property be-
cause of their activities, then we better be able to somehow reward
that good work. And | think that kind of thing will push that inter-
section point up there where we realize that we want both. But if
we want both, let's pay for the one that may be suffering the most.

Mr. NIELSEN. Mr. Chairman, | think you mentioned you were—
you've been a Senator for 7 years.

Senator CrRaPO. No, I've been in Congress for 7 years. | was in
the House for 6 and this is going on 8 years.

Mr. NIELSEN. If you look at what was achieved in the early years
of the Clean Water Act through dealing with point sources, most
of that funding came from the Federal Government. This is a na-
tionwide problem. And | would concur with the rest of the panelists
that | think we need to look at Federal funding sources to deal
with this nationwide issue.

I would mention that Dan Kemmis, when he was the Mayor,
served on our National League of Cities Board of Directors.

Senator CrAPO. Yes, he was the Mayor of Missoula, wasn't he?

Mr. NIELSEN. Was he in Missoula? | don't know; it was before my
time. Missoula is a great town.

Senator CrapPo. All right, anybody else want to get in their last
hit?

[No response.]

Senator CrarPo. OK, let me thank you. | know that it's been a
long afternoon for all of you, but these are very critical issues and
I can assure you that this committee is going to pay very close at-
tention to them. We want to find the right solutions and we're
going to be paying as close attention as we can and perhaps finding
some bipartisan solutions at this level or if possible driving it as
far out as we can into the local regions with that flexibility we've
talked about. But thank you all for your attendance here.

The hearing is adjourned.

[Whereupon, at 4:40 p.m., the subcommittee was adjourned, to
reconvene at the call of the chair.]

[Additional statements submitted for the record follow:]

STATEMENT OF HON. MAX BAucus, U.S. SENATOR FROM THE STATE OF MONTANA

Thank you, Mr. Chairman.

This is an important hearing. The new Clean Water Act “TMDL" regulations cut
right to the heart of the matter.

That is, how do we keep making progress toward the goal, established in 1972,
of “restoring and maintaining the chemical, physical, and biological integrity of the
nation’s waters” so that, wherever possible, those waters are fishable and swim-
mable (section 101 of the Act).
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As we all know, we've made a lot of progress. But we're not there yet, by a long
shot. More than 25 years after the original Clean Water Act was enacted, almost
40 percent of our waters still do not meet water quality goals.

TMDLs can be an important part of the solution. But establishing a good TMDL
program won't be easy.

It's like it is with other pollution control laws. Imposing technology standards is
the easy part, at least relatively speaking. Achieving ambient standards, in this case
clean water, is the hard part.

I think of a TMDL as a pollution budget for a watershed. Kind of like the Clean
Water Act version of a Clean Air Act State implementation plan.

Like with a SIP, establishing a pollution budget for a watershed is complex.
What's the target? Who bears the burden? How do you monitor, and measure
progress? How much authority rests with the States, rather than EPA?

| think that, with some prodding from the courts, EPA is basically on the right
track with these proposed new rules.

But | have two general concerns.

The first is with the proposal to repeal the regulation that treats most silviculture
practices as nonpoint sources rather than point sources. I've written Administrator
Browner about this, and Assistant Administrator Fox has made a partial reply,
which | ask be included in the hearing record.

| appreciate the progress that this exchange of letters represents. But I'm still not
convinced that, as a matter of law or policy, EPA’s silviculture proposal makes
sense.

My second concern is with the level of prescription in the new rules. Governor
Racicot and others will address this.

We need to make sure that, as the courts have insisted, EPA and States get on
with the job of developing TMDLs.

But we need to do so in a way that enhances, rather than detracts from, the oper-
ation of good State programs.

| look forward to continuing to work with EPA, the States, and others to help
strike the right balance.

STATEMENT OF MARC RACICOT, GOVERNOR OF THE STATE OF MONTANA

Mr. Chairman, Senator Reid, and members of the committee, | am Marc Racicot
and | have the pleasure of serving as Governor of the State of Montana.

| greatly appreciate the invitation to share my thoughts regarding the Clean
Water Act and specifically Total Maximum Daily Load (TMDL). This is of great im-
portance to our State, both to our people and the resources we cherish.

We are pleased this committee is taking an active role in reviewing the Environ-
mental Protection Agency's (EPA) proposed revisions to the agency’s water quality
regulations, 40 CFR Part 130, published in the Federal Register on August 23, 1999.

Before | begin, | want to mention to the subcommittee members that | have at-
tached to my testimony the formal comments | submitted on behalf of the State of
Montana to EPA on this proposed rule. Our State’s natural resource agencies
worked together to analyze the proposed rule and to develop the consensus com-
ments attached.

The State of Montana is very committed to achieving the clean water goals set
forth in Section 303(d) of the Clean Water Act (CWA). This is especially dem-
onstrated through our 1997 passage of State legislation pertaining to the Total Max-
imum Daily Load (TMDL) process.

Our TMDL amendments to the Montana Water Quality Act successfully address
many of the same issues that are now the focus of EPA’s proposed rules. Our com-
prehensive State law establishes 303(d) listing methodologies and criteria, specifies
a public involvement plan, sets a 10-year schedule for statewide TMDL develop-
ment, addresses TMDL implementation and monitoring, and authorizes pollution
offsets.

As well, our State TMDL program funding appropriation provides new State reve-
nues for accelerated water quality problem solving. Indeed, we are currently achiev-
ing at the State level what EPA hopes to accomplish nationally with the proposed
rules.

EPA’s presumption that solutions to long-standing national TMDL issues must be
prescribed within the context of new Federal regulations is at the core of Montana’s
concerns over the proposals. We fear that the program changes envisioned by EPA
will add unnecessary and inappropriate specificity that will ultimately hinder the
success of our current program.
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The proposed changes could seriously compromise our State program goals and
strategy, undermine recent intensive implementation efforts and public trust, and
reduce our overall progress in achieving the water quality restoration goals of the
Federal Clean Water Act.

Mr. Chairman, | would like to mention briefly the process which lead up to enact-
ment of our State law. And, | must confess, we are very proud of the work we have
accomplished to date.

A dialog was begun late in 1996 between Montana natural resource agencies,
businesses and industries, and conservation groups to gage interest in developing
State TMDL legislation which would address these concerns. A briefing paper was
developed and distributed and a broad range of interests were invited to participate
on a work group to draft legislation.

Over several weeks, the group met regularly to revise drafts of a bill and to try
to achieve consensus on bill content. While complete agreement was not achieved
prior to the deadline for submitting the bill, remarkable progress was made in com-
ing together on many of the issues. This effort paid off in strong support for passage
of the bill in both houses of Montana’s legislation and few amendments in the legis-
lative process. House Bill 546 was passed into law in the State of Montana and be-
came immediately effective with my signature on May 5, 1997. Funding totaling
nearly $1.4 million for the biennium was also provided by the Montana legislature.

At the heart of Montana’s program is the TMDL Advisory Council. The Council
is made up of representatives from agriculture, industry, environmental groups,
State and Federal agencies, and recreationists. The group provides input and advice
to State decisionmakers and professional staff, and helps insure that the develop-
ment and implementation of measures to improve water quality are truly grass
roots approaches. We believe that those landowners and users who are asked to host
and support on-the-ground measures should have a say in their development.

Although EPA's stated objective in developing the proposed rules was to strength-
en the efficiency and effectiveness of the Clean Water Act's TMDL program, the
rules do little to accomplish this objective. Instead, the new regulations would add
unnecessary complexity to Montana'’s ability to develop TMDLs in a timely fashion.
The new regulations appear to focus on listkeeping and technical reporting to EPA,
rather than effective assessment, implementation, and resolution of water quality
problems. The rules also create a regulatory framework that is inherently inconsist-
ent with section 303(d) of the CWA.

Specifically, the rules create a presumption that a State’s entire TMDL program,
including its process and methodology of identifying impaired waters, prioritizing
those waters, developing TMDLs for those waters, and addressing nonpoint sources
in its TMDL process, are all subject to EPA’s approval. In effect, the rules provide
EPA with a “veto” power over a State's entire TMDL program. This is not a power
envisioned by Congress when it granted EPA a limited oversight role to review a
State’s submission of lists and TMDLs under section 303(d). The State of Montana
objects to the imposition of regulations establishing regulatory requirements over
every component of a State’s TMDL program when Congress has not sanctioned
that approach.

One of the primary drawbacks of EPA's proposed regulations is that they impose
numerous regulatory details to address prior inefficiencies in TMDL development
that have already been addressed by many States. Montana has already accom-
plished what EPA is attempting to achieve through the proposed rules. Montana is
already more than 2 years into the process of making comprehensive changes to its
303(d) listing methodology and creating a publicly supported approach to develop-
ment of TMDLs. We have a TMDL development schedule, new listing methods and
decision criteria, a new publicly accessible data base to support listing decisions, a
new TMDL prioritization process, and we have been working with local groups to
ensure that TMDLs will be implemented over the long term with reasonable assur-
ance.

Also, Montana’s monitoring provisions require that after 5 years, TMDL plans will
be evaluated to determine if implementing organizations are making satisfactory
progress. While we recognize the need for consistent guidance to States and the pub-
lic regarding TMDLs, the new regulations do not give those States already imple-
menting programs of their own enough latitude to determine appropriate manage-
ment measures, especially for land use-related nonpoint source problems.

In its finalization of the rules, EPA must acknowledge that Montana and many
other States have already developed processes, methods and approaches to meet
court, legislative or stakeholder demands for their existing TMDL programs. In
many cases, EPA’s proposed new substantive rules might be disruptive and expen-
sive to States that have already developed effective TMDL programs endorsed by
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stakeholders and elected officials. This issue is at the forefront of Montana’s con-
cerns with the rules as currently proposed.

Existing processes and approaches that meet court decrees and/or provide positive
and beneficial results should not be compromised or superseded by these new rules.
At the same time, States should be encouraged to be innovative in developing new
processes and approaches that achieve the results envisioned by these rules in a
more efficient manner.

With this in mind, the State of Montana encourages EPA to apply a “functional
equivalency” test to State TMDL programs prior to the imposition of any new pro-
gram requirements. The test would provide a demonstration that a State process,
method or approach achieves the same desired results intended to be achieved by
the proposed rules. There are numerous examples of these cases, including how
States prioritize their lists, incentives that States have built into their programs to
achieve correction of impaired conditions in lieu of a TMDL, and recognition of var-
ious approaches to implementing TMDLs.

Frankly, Mr. Chairman, we strongly believe EPA must recognize that “one size
does not fit all” and the TMDL rules must remain open to alternative methods of
doing business that achieve comparable results.

We are also seriously concerned about the fiscal implications of the proposed
changes. By all indications, the proposed program and its increased scientific rigor
and reporting burden would cost substantially more to administer while achieving
fewer water quality improvement results. The State of Montana operates its current
TMDL program on a limited budget but achieves a high degree of efficiency through
local leadership and volunteerism and by minimizing administrative overhead costs.
Increasing program administrative costs would translate directly to less money
available for local, on-the-ground implementation of water quality improvement
measures.

The State of Montana is very concerned that the new TMDL rules would result
in significant additional costs to States over current law. According to EPA’'s Water
Quality Workload Model, Montana currently has minimal resources to run a TMDL
program under the rules as they now stand. Currently, the Montana Department
of Environmental Quality (DEQ) has about 13 FTE (full time employees) committed
to water quality standards activities, including monitoring, reporting and TMDL ac-
tivities, with a budget of about $1.35 million. EPA’'s Water Quality Workload Model:
Draft Module 2, when calibrated to Montana’s parameters, suggests that 58 FTE
and a total budget of about $4.9 million would be needed to implement TMDLs on
time under the rules as they now stand.

It follows then that the new and more complicated rules proposed by EPA would
set back the staff and unduly slow the TMDL process unless additional resources
were obtained. In addition, the new rules undo much of the work and fiscal invest-
ments already put into Montana'’s current TMDL program. By our most conservative
estimate, DEQ would need at least twice the current resources to comply with the
proposed rules in a timely fashion. Our best guess is that between 22 and 24 addi-
tional FTE over the 13.5 currently employed would be needed to comply with the
new TMDL rules, along with several tens of thousand of dollars in new equipment.

Again, Mr. Chairman, for the new regulations to be successful in achieving na-
tional clean water goals, they must accommodate a degree of flexibility on the part
of the States that are charged with primary responsibility to implement the TMDL
program. The rules must acknowledge that individual States are in the best position
to formulate the most effective and efficient water quality improvement strategies
for their regions.

The rules must also recognize that States have primary responsibility for achiev-
ing water quality improvements through State authorized and funded programs.
EPA also needs to carefully consider the water quality consequences of proposed
program changes toward more intensive agency list keeping, administrative over-
sight and analytical rigor, and less focus on community based water quality problem
solving.

The top-down, prescriptive complexion of the proposed rule is contrary to the
Clean Water Act and contrary to Montana’s grassroots approach to TMDL develop-
ment. Last, but no less importantly, EPA must remain sensitive to the need for ad-
ditional State resources if national clean water goals are to be further expedited.
In accordance with these basic tenants, the State of Montana recommends the fol-
lowing changes to the proposed rule:

1. We support the need for a consistent, technically sound and well-documented
listing methodology as the foundation for State TMDL programs. EPA should pro-
vide non-regulatory guidance to aid States in developing sound methods, should ac-
commodate flexibility in adopting these methods, and should accept methods docu-
mentation on the same schedule as the 303(d) List submittal.
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2. EPA should require the submittal of a one-part 303(d) List of water quality-
limited segments and should retain an optional provision for listing threatened wa-
ters and those impacted solely by “pollution”. A tracking mechanism is needed for
water quality-limited segments with approved TMDLs, but decisions to retain or de-
list water bodies following TMDL approval and pending water quality standards at-
tainment are best left to the States.

3. We support changes that would require less frequent mandatory reporting. EPA
should adopt a 5-year 303(d) reporting cycle and retain current provisions for in-
terim list modifications.

4. The State of Montana supports the proposed 8- to 15-year TMDL scheduling
requirement, but recommends the inclusion of provisions for periodic adjustments
during subsequent listing cycles. We urge EPA to continue to accommodate State
flexibility in establishing TMDL prioritization criteria and in targeting water bodies
for TMDL development. Specifically, endangered species and drinking water issues
should be considered in State TMDL priority setting, but should not necessarily
take precedence over all other possible State concerns and priorities.

5. We support the need for timely implementation of TMDLs, including the need
for accountability and reasonable assurance of water quality improvement. These
concepts are an important part of Montana’'s program and implementation plans are
a standard component. However, we propose that EPA’'s minimum required TMDL
elements be provided in the form of guidance to States, not regulations. Allowances
for future growth, however, are a local issue that should not be addressed within
the guidance.

6. We encourage EPA to retain States’ discretion to use alternative expressions
of TMDL water quality improvement targets in lieu of actual load reductions, in
cases where this is appropriate. This is consistent with EPA’s current TMDL devel-
opment guidance and would ensure the needed State flexibility to select the most
appropriate and cost-effective units of TMDL expression for each water quality im-
provement project.

7. We fully endorse the need for public involvement in all phases of the TMDL
process and this is at the cornerstone of Montana's program. However, additional
EPA specificity in this regard, achieved through rule revisions, is unnecessary and
unwarranted.

8. EPA should recognize the States’ primary role in implementing Section 303(d)
and should not create a petition process that encourages EPA intervention in State
TMDL programs. If this concept is to be retained in the rule, specific requirements
should be added which require petitioners to demonstrate a good faith effort to re-
solve their issues with the State and to submit relevant supporting information.
States should also be granted an opportunity within the rule to respond to petitions
prior to any intervention on the part of EPA.

9. EPA should approve any State TMDL submitted within 12 months of the final
rule changes as long as it meets pre-amendment or post-amendment requirements.

10. The required inclusion of atmospheric deposition in non-point source pollution
load allocations is premature, given the State of the available science. States should
be delegated the authority to decide how and when, on a case-by-case basis, State
air quality management issues should be coupled with the TMDL process.

11. Montana supports the concept of giving special consideration to threatened
and endangered species during the TMDL process. Montana does not agree, how-
ever, that the rules should require States to engage in the consultation procedures
applicable to Federal agencies under Section 7 of the Endangered Species Act. In-
stead, the rules should simply require States to informally involve the assistance
of the U.S. Fish and Wildlife Service during TMDL development.

12. Considering that the new TMDL rule would result in significant additional
costs to the State of Montana, we recommend that EPA more accurately quantify
these costs and address solutions to the anticipated State fiscal shortfalls before fi-
nalizing the rule package.

Finally, Mr. Chairman, we are concerned that, despite receiving several tens of
thousands of comments on the proposed rulemaking, EPA intends to “fast track” the
proposed rules into adoption this summer. We ask that the agency consider carefully
the concerns expressed by various States and stakeholders, and reserve to those
States the discretion to continue to administer the TMDL programs in which we
have invested so much effort and are receiving such good results.

Again, Mr. Chairman and Senator Reid, thank you for the invitation to join you
today and for considering our thoughts on this important issue.
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OFFICE OF THE GOVERNOR,
Helena, MT, January 19, 2000.

Hon. CArRoL M. BROWNER, Administrator,
U.S. Environmental Protection Agency,
Washington, DC.

Attn: Water Docket (W-98-31)

Re: Proposed Revisions to the Water Quality Planning and Management Regula-
tions

DEAR ADMINISTRATOR BROWNER: | am writing to you on behalf of the State of
Montana concerning the Environmental Protection Agency’s proposed revisions to
the agency’s water quality regulations, 40 CFR Part 130, published in the Federal
Register on August 23, 1999. We appreciate the opportunity to comment on the pro-
posed rule. Our State natural resource agencies have worked together to analyze the
proposed rule and to develop consensus comments.

The State of Montana is very committed to achieving the clean water goals set
forth in Section 303(d) of the Clean Water Act (CWA), as demonstrated through our
1997 passage of State legislation pertaining to the Total Maximum Daily Load
(TMDL) process. Our TMDL amendments to the Montana Water Quality Act suc-
cessfully address many of the same issues that are now the focus of EPA’s proposed
rules. Our comprehensive State law establishes 303(d) listing methodologies and cri-
teria, specifies a public involvement plan, sets a 10-year schedule for statewide
TMDL development, addresses TMDL implementation and monitoring, and author-
izes pollution offsets. As well, our State TMDL program funding appropriation pro-
vides new State revenues for accelerated water quality problem solving. Indeed, we
are currently achieving at the State level what EPA hopes to accomplish nationally
with the proposed rules.

EPA'’s presumption that solutions to long-standing national TMDL issues must be
prescribed within the context of new Federal regulations is at the core of Montana’s
concerns over the proposals. We fear that the program changes envisioned by EPA
will add unnecessary and inappropriate specificity that will ultimately hinder the
success of our current program. We encourage the application of a “functional
equivalency test” to State TMDL programs prior to considering the need for more
Federal oversight. Montana would very likely pass such a test.

For the new regulations to be successful in achieving national clean water goals,
they must accommodate a degree of flexibility on the part of the States that are
charged with primary responsibility to implement the TMDL program. The rules
must acknowledge that individual States are in the best position to formulate the
most effective and efficient water quality improvement strategies for their regions.
The rules must also recognize that States have primary responsibility for achieving
water quality improvements through State authorized and funded programs. EPA
also needs to carefully consider the water quality consequences of proposed program
changes toward more intensive agency list keeping, administrative oversight and
analytical rigor, and less focus on community based water quality problem solving.
The top-down, prescriptive complexion of the proposed rule is contrary to the CWA.
and contrary to Montana'’s grassroots approach to TMDL development. Last, but no
less importantly, EPA must remain sensitive to the need for additional State re-
sources if national clean water goals are to be further expedited. In accordance with
these basic tenants, the State of Montana recommends the following changes to the
proposed rule:

1. We support the need for a consistent, technically sound and well-documented
listing methodology as the foundation for State TMDL programs. EPA should pro-
vide non-regulatory guidance to aid States in developing sound methods, should ac-
commodate flexibility in adopting these methods, and should accept methods docu-
mentation on the same schedule as the 303(d) List submittal.

2. EPA should require the submittal of a one-part 303(d) List of water quality-
limited segments and should retain an optional provision for listing threatened wa-
ters and those impacted solely by “pollution”. A tracking mechanism is needed for
water quality-limited segments with approved TMDLs, but decisions to retain or de-
list water bodies following TMDL approval and pending water quality standards at-
tainment are best left to the States.

3. We support changes that would require less frequent mandatory reporting. EPA
should adopt a 5-year 303(d) reporting cycle and retain current provisions for in-
terim list modifications.

4. The State of Montana supports the proposed 8-15-year TMDL scheduling re-
quirement, but recommends the inclusion of provisions for periodic adjustments dur-
ing subsequent listing cycles. We urge EPA to continue to accommodate State flexi-
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bility in establishing TMDL prioritization criteria and in targeting water bodies for
TMDL development. Specifically, endangered species and drinking water issues
should be considered in State TMDL priority setting, but should not necessarily
take precedence over all other possible State concerns and priorities.

5. We support the need for timely implementation of TMDLs, including the need
for accountability and reasonable assurance of water quality improvement. These
concepts are an important part of Montana’'s program and implementation plans are
a standard component. However, we propose that EPA’s minimum required TMDL
elements be provided in the form of guidance to States, not regulations. Allowances
for future growth, however, are a local issue that should not be addressed within
the guidance.

6. We encourage EPA to retain States’ discretion to use alternative expressions
of TMDL water quality improvement targets in lieu of actual load reductions, in
cases where this is appropriate. This is consistent with EPA'’s current TMDL devel-
opment guidance and would ensure the needed State flexibility to select the most
appropriate and cost-effective units of TMDL expression for each water quality im-
provement project.

7. We fully endorse the need for public involvement in all phases of the TMDL
process and this is at the cornerstone of Montana's program. However, additional
EPA specificity in this regard, achieved through rule revisions, is unnecessary and
unwarranted.

8. EPA should recognize the States’ primary role in implementing Section 303(d)
and should not create a petition process that encourages EPA intervention in State
TMDL programs. If this concept is to be retained in the rule, specific requirements
should be added which require petitioners to demonstrate a good faith effort to re-
solve their issues with the State and to submit relevant supporting information.
States should also be granted an opportunity within the rule to respond to petitions
prior to any intervention on the part of EPA.

9. EPA should approve any State TMDL submitted within 12 months of the final
rule changes as long as it meets pre-amendment or post-amendment requirements.

10. The required inclusion of atmospheric deposition in non-point source pollution
load allocations is premature, given the State of the available science. States should
be delegated the authority to decide how and when, on a case-by-case basis, State
air quality management issues should be coupled with the TMDL process.

11. Montana supports the concept of giving special consideration to threatened
and endangered species during the TMDL process. Montana does not agree, how-
ever, that the rules should require States to engage in the consultation procedures
applicable to Federal agencies under Section 7 of the Endangered Species Act. In-
stead, the rules should simply require States to informally involve the assistance
of the U.S. Fish and Wildlife Service during TMDL development.

12. Considering that the new TMDL rule would result in significant additional
costs to the State of Montana, we recommend that EPA more accurately quantify
these costs and address solutions to the anticipated State fiscal shortfalls before fi-
nalizing the rule package.

Attached is our compendium of detailed comments and analyses that support
these recommendations. Thank you again for the opportunity to comment on these
very important regulations. We look forward to working with EPA to develop a final
rules package that will support and enhance our mutual clean water objectives.

Sincerely,
MARC RAcICOT,
Governor.

DETAILED COMMENTS BY THE STATE OF MONTANA ON PROPOSED REVISIONS TO THE
WATER QUALITY PLANNING AND MANAGEMENT REGULATIONS, 40 CFR 130

INTRODUCTION

The State of Montana provides the following comments regarding EPA’s efforts to
improve the quality of the nation’s waters through the water quality-based manage-
ment approach outlined in Section 303(d) of the Clean Water Act (CWA). Our com-
mitment to this process is perhaps best demonstrated through our recent passage
of legislation to implement comprehensive State water quality assessment and
TMDL development. These 1997 amendments to the Montana Water Quality Act
provide specific State authority to implement the provisions of Section 303(d) and
outline the methodologies, framework and schedule for assessing water quality
statewide, and for developing and implementing TMDLs for threatened and im-
paired stream segments and lakes. Our primary concerns over proposed changes to
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the Federal TMDL regulations stem from anticipated conflicts with our existing
State program. The proposed changes could seriously compromise our State program
goals and strategy, destroy recent intensive implementation efforts and public trust,
and reduce our overall progress in achieving the water quality restoration goals of
the Federal CWA.

Although EPA's stated objective in developing the proposed rules was to strength-
en the efficiency and effectiveness of the CWA's TMDL program, the rules do little
to accomplish this objective. Instead, the new regulations would add unnecessary
complexity to Montana’s ability to develop TMDLs in a timely fashion. The new reg-
ulations appear to focus on listkeeping and technical reporting to EPA, rather than
effective assessment, implementation, and resolution of water quality problems. The
rules also create a regulatory framework that is inherently inconsistent with Section
303(d) of the CWA. Specifically, the rules create a presumption that a State’s entire
TMDL program, including its process and methodology of identifying impaired wa-
ters, prioritizing those waters, developing TMDLs for those waters, and addressing
nonpoint sources in its TMDL process, are all subject to EPA’s approval. In effect,
the rules provide EPA with a “veto” power over a State’s entire TMDL program.
This is not a power envisioned by Congress when it granted EPA a limited oversight
role to review a State’'s submission of lists and TMDLS under Section 303(d). The
State of Montana objects to the imposition of regulations establishing regulatory re-
quirements over every component of a State’s TMDL program when Congress has
not sanctioned that approach.

One of the primary drawbacks of EPA’s proposed regulations is that they impose
numerous regulatory details to address prior inefficiencies in TMDL development
that have already been addressed by many States. From Montana's perspective,
EPA is attempting to do too much too late in the process. Montana is already more
than 2 years Into the process of making comprehensive changes to its 303(d) listing
methodology and creating a publicly supported approach to development of TMDLSs.
Montana is addressing the same issues that EPA is proposing to address in its new
regulations. We have a TMDL development schedule, new listing methods and deci-
sion criteria, a new publicly accessible data base to support listing decisions, a new
TMDL prioritization process, and we have been working with local groups to ensure
that TMDLs will be implemented over the long term with reasonable assurance. Fi-
nally, Montana has a monitoring requirement that after 5 years TMDL plans will
be evaluated to determine if implementing organizations are making satisfactory
progress. While we recognize the need for consistent guidance to States and the pub-
lic regarding TMDLs, the new regulations do not give those States already imple-
menting programs of their own enough latitude to determine appropriate manage-
ment measures, especially for land use-related nonpoint source problems.

The proposed regulations also take a highly technical approach to developing
TMDLs involving water quality modeling, quantifying actual loading rates, and gen-
erally providing for an unrealistic degree of scientific certainty in establishing
TMDLs. This approach would push most of the TMDL work toward highly special-
ized water quality professionals in State government and away from community-
based watershed groups and local governments. If the regulations were written to
recognize the importance of local leadership and public involvement, they would en-
courage more flexible approaches to resolving water quality concerns.

EPA’'s FACA (Federal Advisory Committee Act) group recognized the need for
flexibility in the TMDL process. In the draft regulation, EPA appears to have ig-
nored key recommendations of the group in developing the proposed regulations.
These recommendations include the ability for States to include, in some instances,
“surrogate measures and measures other than daily loads” and “taking an iterative
approach to TMDL development and implementation [to] assure progress toward
water quality standards attainment. . . These issues are directly addressed in the
guidance document that accompanied the draft regulations. This document allows
more flexibility than the draft regulation on these issues. A question might arise
as to which applies if the regulations are not adjusted to provide some allowance
for these approaches.

We are also concerned about the proposed definitional focus on pollutants and not
pollution. This aspect of the rules makes it appear that EPA is retreating from the
broader Clean Water Act goals (chemical, physical and biological integrity) and fo-
cusing on just one type of water quality problem—those that can be calculated in
terms of load. This approach ignores current new understandings in water quality
science relating to roles of changes in hydrology, habitat quality and biological indi-
cators relating to water quality. It also seems to ignore the fact that about 90 per-
cent of Montana’s (and many other western States’) water quality problems stem
from nonpoint source pollution and related habitat degradation. The proposed
TMDL program would require us to focus on a relatively small subset of our State’s
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water quality problems and would slow our pace at achieving comprehensive state-
wide water quality improvements. The proposed regulations do not appear to sup-
port the CWA's “clean water” bottom line in this regard.

The State of Montana is concerned about proposed changes to the 303(d) List and
supports the retention of one List, to include water bodies impaired, or threatened,
as a result of habitat degradation, flow alteration, and non-point pollution. Our cur-
rent program focuses on comprehensive water quality problem solving, including de-
velopment of water quality improvement strategies for all listed water bodies, with-
in a reasonable (10-year) timeframe. At the same time, we must reserve the right
to be flexible in how we address our problems. For example, our experience has
shown that water quantity issues can be addressed creatively among willing players
and within the confines of existing law. In this regard Montana’s TMDL program
is stronger than EPA’s proposal, which chooses not to require TMDLs for impair-
ments resulting from “pollution,” including habitat and flow alterations. The prin-
ciples of innovation and creative, but comprehensive, problem solving are at the core
of our State TMDL law and the proposed rules would eliminate much of this current
flexibility.

In its finalization of the rules, EPA must acknowledge that Montana and many
other States have already developed processes, methods and approaches to meet
court, legislative or stakeholder demands for their existing TMDL programs. In
many cases, EPA’s proposed new substantive ruses might be disruptive and expen-
sive to States that have already developed effective TMDL programs endorsed by
stakeholders and elected officials. This issue is at the forefront of Montana’s con-
cerns with the rules as currently proposed. Existing processes and approaches that
meet court decrees and/or provide positive and beneficial results should not be com-
promised or superseded by these new rules. At the same time, States would be en-
couraged to be innovative in developing new processes and approaches that achieve
the results envisioned by these rules in a more efficient manner. The State of Mon-
tana encourages EPA to apply a “functional equivalency test to State TMDL pro-
grams prior to the imposition of any new program requirements. The test would pro-
vide a demonstration that a State process, method or approach achieves the same
desired results intended to be achieved by the proposed rules. There are numerous
examples of these cases, including how States prioritize their lists, incentives that
States have built into their programs to achieve correction of impaired conditions
in lieu of a TMDL, and recognition of various approaches to implementing TMDLSs.
EPA must recognize that “one size does not fit all” and the TMDL rules must re-
main open to alternative methods of doing business that achieve comparable results.

As we've said previously, we're also seriously concerned about the fiscal implica-
tions of the proposed changes. By all indications, the proposed program and its in-
creased scientific rigor and reporting burden would cost substantially more to ad-
minister while achieving fewer water quality improvement results. The State of
Montana operates its current TMDL program on a limited budget but achieves a
high degree of efficiency through local leadership and volunteerism and by minimiz-
ing administrative overhead costs. Increasing program administrative costs would
translate directly to less money available for local, on-the-ground implementation of
water quality improvement measures.

In the following pages we are providing you with more detailed comments and
analyses of these and other aspects of the proposed regulations.

303(D) LIST DEVELOPMENT

It is Montana’s position that a consistent, technically sound, well-documented list-
ing methodology is a critical component of any TMDL program. Montana's State
TMDL law establishes standards for data quantity and quality, and the Department
of Environmental Quality (with comments from the public and EPA) has developed
detailed criteria for making beneficial use support determinations.

We are committed to a high-quality listing process, but we see EPA’s proposed
process for submitting State listing methodologies to EPA as being unworkable. In
Montana, with State law requiring a 60-day public comment period on a draft 303(d)
List, the State must startupdating the list nearly a year before its due date, so our
methodology must be essentially final at that time. Under the proposed process, a
State would not receive EPA’s comments on its methodology until three or 4 months
(or even a few weeks) before the List submittal is due. At that point it would be
impossible for the State to make any significant changes to its methodology in re-
sponse to EPA comments.

States occasionally may make major changes to their methodology, but most
changes between editions of their list will be fine-tuning. Experience gained or the
availability of new methods will create opportunities to make small improvements.
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If such fine-tuning can only be done at the cost of going through the cumbersome
proposed process, States will likely choose to lock-in their existing methodology and
forego making improvements.

The list of factors [identified in §130.23(c) and (d) of the proposed regulations]
which must be addressed in the methodology submission also is unacceptable. This
listing obviously is not a comprehensive statement of the elements that a methodol-
ogy would need to address, and some of the factors listed would not be relevant for
all methodologies in all jurisdictions.

Based on the concerns expressed in the preceding paragraphs, the State of Mon-
tana recommends adoption of an alternative approach, as follows:

1. Retain the existing regulatory requirement that documentation of the meth-
odology used to develop the List be submitted with the List. Include a requirement
that the methodology address the factors to be considered in deciding what data and
information to use, or not use, in making assessment decisions.

2. Provide non-regulatory guidance, assistance and examples to aid States in de-
veloping sound methodologies. This would give the States the flexibility they need
to develop methodologies suited to their specific needs.

3. If a State submits a list based on an unacceptable methodology, disapprove the
list if warranted, or identify concerns and put the State on notice that the next sub-
mittal will be disapproved if the deficiencies are not corrected.

303(D) LIST FORMAT

The State of Montana is adamantly opposed to the proposed 303(d) List
formatting scheme which would split the list into four separate parts. This proposal
would hinder State efforts to improve the water quality of impaired waters by in-
creasing the administrative workload and would complicate efforts to obtain public
understanding and support for State TMDL programs. Montana requests that the
single list format be retained with an optional provision for displaying pollutant/pol-
lution data when available. A separate mechanism should be used to track water
bodies that have not ye attained standards though they are covered by a TMDL
plan.

The need for separating waters impacted by “pollutants” from those impacted by
“pollution” is an artifact of the attempt to define the term TMDL as a plan rather
than a load and of the legal hair-splitting made necessary by that definition. In
practice, making this distinction would require an amount and specificity of data
that is almost never available when listing decisions are made. Even if a tremen-
dous increase in the available funding were to give us the data needed for list parti-
tioning, separating the list into separate parts would draw agency and public atten-
tion away from the program goal of correcting water quality impairment—regardless
of its cause.

Montana strongly agrees with the need to have an accounting mechanism for
water quality-limited segments for which TMDLs have been approved but in which
standards have not yet been attained, because this provides a continuing incentive
to implement TMDLs and a recognition of where implementation is occurring. How-
ever, a separate tracking mechanism is needed and a number of alternatives are
available to accomplish this goal, including the 305(b) statewide water quality as-
sessment report, or the inclusion of separate appendices within the 303(d) List. The
proposed requirement to retain these water bodies on the actual 303(d) List until
water quality standards are attained is in direct conflict with the Montana TMDL
law. Our law, patterned after the current EPA protocol, provides for Relisting fol-
lowing TMDL development and approval. The current delisting provision has been
a powerful motivator for participation in TMDL development and implementation
by some landowners and local groups. We feel that discretion to delist or retain
water bodies following TMDL approval by EPA legitimately belongs to individual
States.

303(D) LIST FREQUENCY AND TIMING

The State of Montana supports the adoption of a 5-year reporting cycle, with pro-
visions for list modifications during the interim period. As Montana has worked to
provide more information and better coverage of State waters in the 303(d) list and
has developed a listing methodology considering chemical, physical, biological and
habitat factors, the amount of effort and information required to compile the List
has expanded tremendously. We have reached a point where the effort required to
prepare biennial lists is taking resources away from water body monitoring and
working with local watershed groups on developing TMDL plans. A change to a 5-
year cycle would definitely reduce these problems.
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While we support changes that would require less frequent mandatory 303(d) re-
porting, we urge EPA to accommodate interim additions and deletions to the State
lists, based upon specific State requests and EPA review and approval. This would
accommodate Montana’'s 303(d) petition process and would allow for timely de-list-
ing of water bodies as TMDLs are approved or water quality standards are attained.

Montana urges that April 1 be retained as the due date for the 303(d) List. This
schedule allows State staff to focus on data collection during the late spring and
early summer field season, to compile a draft list during the fall, and to obtain pub-
lic comment and finalize the list during the winter for April 1 submission. An Octo-
ber 1 due date would make it impossible to incorporate data from the most recent
field season into the list assessments, and would place the timing of the office work
and public consultation effort needed for list compilation squarely in conflict with
the field season.

We understand that some States object to having the 303(d) List and the 305(b)
Report due on the same date. Montana recommends that conflict with the 305(b)
Report schedule can be avoided by encouraging States to submit only the minimal
electronic version of the 305(b) Report in years when a 303(d) List is due.

TMDL SCHEDULES, PRIORITIZATION AND TIMING

Montana is concerned with EPA’s proposal to require a high priority ranking for
any waters where threatened or endangered species are present and for waters that
are listed due to violations of the Safe Drinking Water Act's maximum contaminant
levels (MCL). While the State agrees that protecting public health and endangered
species is important, the State does not agree that it is EPA’s responsibility to im-
pose national priorities over State priorities. Given that EPA’s approval authority
extends only to the “identification” of impaired waters in the States’ 303(d) Lists,
Congress clearly intended that the prioritization of those waters should be left to
the States. EPA should not go forward with this proposal, because States are in the
best position to evaluate the truly significant water quality problems, including
problems that are not related to endangered species and MCL violations, and to de-
velop solutions for those problems according to local policies and priorities.

The practical problems arising from EPA’s proposal illustrate that States are bet-
ter equipped to establish their priorities and assign resources to address those prior-
ities In an effective and efficient manner. For example, if Montana were to assign
high priority for all waters where threatened and endangered species are present,
then a significant percentage of the State’s current list of approximately 900 im-
paired waters would immediately become-high priority. This is due primarily to the
wide range of bull trout (Salvelinus confluentis) in streams west of the Continental
Divide in Montana, and other listed species within the State. Developing TMDLs
for potentially hundreds of high-priority streams within 5 years, as proposed by
EPA, would not be feasible and would defeat the purpose of listing streams that re-
quire immediate attention.

In order to avoid the high priority ranking of potentially hundreds of stream seg-
ments, Montana would be required to undertake the onerous task of proving to EPA
that the impaired quality of those streams did “not affect” the listed species. Mon-
tana believes that this would not be an efficient and effective use of State resources.
States should be allowed the flexibility to establish realistic lists of priorities that
can be addressed within a reasonable period of time. Establishing unrealistic time-
frames for federally mandated “high-priority waters without regard to State re-
sources only invites failure from States that cannot comply with these requirements.

TMDL development for some high priority water bodies can be complex and time
consuming. States should be able to list as “high priority” impaired waters that are
relatively simple to correct, particularly if the water segment is important to the
local community and restoration efforts receive their full support. Efficiency at ad-
dressing water quality problems within a watershed context is another important
consideration. A State’s ability to develop TMDLs for separate listed segments with-
in the same watershed and to bundle TMDLs must be accommodated. The States
should be given the flexibility to address as “high priority” impaired waters other
than those associated with endangered species and MCL violations.

The proposed scheduling requirement for establishing all TMDLs no later than 15
years from the date of initial listing is consistent with Montana’s TMDL law, which
establishes a 10-year schedule for completion of all TMDLs listed as of 1996. How-
ever, it is unreasonable to expect that a comprehensive schedule for the develop-
ment of all TMDLs will not require modification over time. To help avoid unrealistic
expectations and an illusion of certainty regarding the initial schedules submitted,
EPA should explicitly recognize the potential need for modifications of schedules
during subsequent listing cycles and establish some parameters for such modifica-
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tions. For example, modifications should be allowed if States can provide a rationale
demonstrating that substantial efforts have been undertaken and that new informa-
tion or unanticipated difficulties make the previous schedule unrealistic or make a
revised schedule more effective in making overall progress toward water quality im-
provement. In order to evaluate the need for such modifications, a review should
be performed periodically, perhaps every 5 years. Alternatively, EPA may wish to
consider requiring States to set more definitive, shorter-term TMDL development
goals. This option would be especially compatible with our proposed 5-year reporting
cycle and would allow greater assurances of compliance on the part of States.

TMDL ELEMENTS

The draft regulations propose that any TMDL submitted to EPA for approval
must contain 10 specific elements. Some of the elements are: quantification of the
current pollutant loads, deviation from acceptable rates of loading, a detailed Imple-
mentation plane, and allowances for future growth which account for foreseeable in-
creases in pollutant loads. Our specific concerns and recommendations on these se-
lected minimum elements for TMDL approval are outlined below.

Identifying the pollutant load

The State of Montana recommends that EPA revise 40 CFR 130.34 (b) to clearly
specify that TMDLs may be expressed in terms of a numerical pollutant load or
other appropriate surrogate measures. More discussion on this aspect of the pro-
posed rules may be found in our comments under the heading How TMDLs are Ex-
pressed.”

Identify the deviation from pollutant load

In accordance with our comments on identifying the pollutant load, EPA should
revise 40 CFR 130.33 (b)(3) or alternative TMDL guidance to authorize the use of
surrogate water quality targets in lieu of specific pollutant loads.

Allowance for Future Growth

EPA proposes that each TMDL must provide an allowance for future growth,
which accounts for any reasonably foreseeable increase in pollutant loads. Providing
for future growth during the development of a TMDL is sound State and local policy
and ensures that resulting water quality improvements can be maintained into the
future. In fact, provisions for future growth have been addressed within some Mon-
tana TMDLs. However, EPA should not propose a requirement that is not supported
by the CWA. Under the CWA, TMDLS must be established at the level necessary
to achieve applicable water quality standards. In order to provide for future growth,
States would now be required to establish TMDLs that result in water quality that
is better than the standards in order to accommodate future increases of pollutant
loads. Since the CWA does not require TMDLs to restore waters to a level better
than the standards, EPA'’s rules should not. Clearly, the issue of providing for “fu-
ture growth” in the development of TMDLs is a local issue that Congress has left
for the States to decide. EPA should not go forward with this proposal.

Implementation plans

Montana agrees that TMDL implementation is an important and necessary com-
ponent of a successful water quality restoration program. In fact, Montana has rou-
tinely submitted implementation plans to EPA in support of nonpoint source
TMDLs. There is an important distinction, however, between a State’'s voluntary
submittal of a plan in support of a TMDL and a requirement that a State submit
a detailed plan subject to EPA’s review and approval. The consequences of establish-
ing regulatory requirements governing a State’s submission of an implementation
plan rather than a voluntary submittal are fairly obvious. If EPA adopts a regu-
latory approach to the State’s submission of implementation plans, the perception
(or reality) will be that the approved implementation plan will have legal effect. In
that event, a State’s failure to ensure strict compliance with the details of an ap-
proved implementation plan will invite lawsuits challenging the State and EPA’s
failure to strictly enforce the terms of the plan. If EPA wishes to encourage States
to develop implementation plans in support of TMDLs, it should establish nonbind-
ing guidance that may be used by the States rather than embark on a regulatory
approach that has no support under the CWA.

EPA’s suggestion that it has authority to impose an implementation requirement
because Congress neglected to do so is contrary to the CWA's separate and distinct
treatment of point and nonpoint sources. Contrary to EPA’s contention, Congress
has addressed the issue of developing and implementing control strategies for
nonpoint sources by placing sole responsibility over nonpoint sources with the States



72

under Section 101(b), Section 319 and Section 208 of the CWA. In regard to point
sources, there is simply no need for “implementation plans,” since those sources im-
plement TMDLs by achieving the required waste load allocations imposed in their
NODES permits. The proposal to subject a State’s implementation plans to EPA'’s
approval is simply an attempt to vest EPA with “veto” power over the State’s plans
or programs to control nonpoint sources via the TMDL review process.

EPA's proposal is contrary to the long-standing practice of many States that use
a voluntary, incentive-based approach to address nonpoint sources. This voluntary
approach has been successful in Montana and has been adopted into Montana’s
Water Quality Act as a means of addressing nonpoint sources during TMDL devel-
opment and implementation. EPA’s proposed emphasis on “requiring” Federal ap-
proval of a plan that establishes drop-dead timelines, milestones, reasonable assur-
ance, and a recitation of the State’s regulatory controls over nonpoint sources would
defeat the voluntary approach that most States rely upon.

Montana further questions EPA's ability to develop an implementation plan with-
in 30 days after it disapproves a TMDL. It is unlikely that EPA will have the re-
sources to develop a plan for nonpoint sources that includes “reasonable assurance”
that the TMDL will be developed. More importantly, a plan developed within 30
days would not allow for sufficient public comment or be supported by the individ-
uals or entities responsible for implementing the TMDL.

Although Montana currently includes many of EPA’s proposed elements for imple-
mentation plans into the State’s plans for nonpoint TMDLs, Montana does not be-
lieve that the proposed implementation plan elements discussed below are necessary
or warranted for effective TMDL development.

Reciting legal authorities

Generally, listing legal authorities is not necessary when promoting community-
based partnerships. Watershed project participants for nonpoint TMDLs are inter-
ested in improving water quality for their own use, as well as for the benefit of the
community and local economy. Since these groups are being asked to develop water-
shed plans voluntarily, it makes no sense to list the State's authority to enforce
water quality standards, which may be viewed by project participants as an implied
threat of an enforcement action. A listing of this nature serves no purpose. and
would likely be counter-productive.

Developing monitoring milestones and re-evaluating plans

Establishing specific timeframes within which water quality standards will be
achieved is not relevant in practical terms and not realistic in terms of establishing
achievable milestones for nonpoint sources. Most water quality improvement
projects for nonpoint sources, especially for agriculture lands in Montana, balance
the need to achieve immediate water quality improvements against the need to im-
plement projects that are practical, supported by the community, and based upon
resource considerations. For these reasons, Montana frequently takes an adaptive
management approach that develops best management practices (BMPs) for specific
nonpoint sources and then uses monitoring as a feedback mechanism to adjust man-
agement measures as needed. Although water quality models may make it possible
to estimate water quality response prior to implementation, use of an iterative man-
agement approach allows water improvements to proceed while the effectiveness of
BMPs is being evaluated. By contrast, modeling or predicting the effectiveness of
a nonpoint source project takes time and resources and ultimately does not provide
a reliable method of establishing specific timeframes for water quality improve-
ments.

It has been Montana’s experience that evaluations conducted after an initial pe-
riod of implementing nonpoint source projects provide a better framework for deter-
mining improvements achieved by the project. Persons with technical expertise
within local watershed groups, such as State and Federal specialists, are important
in implementing successful watershed projects in Montana. They advise the groups
as to whether monitoring results show the projects are being effective. Their onsite
evaluations provide “best professional judgments” which watershed groups rely upon
to modify or improve projects. Since projects are routinely evaluated on the basis
of monitoring data and analysis, a reevaluation plan and monitoring milestones are
not necessary to achieve successful TMDL implementation in Montana. The pro-
posed requirements focus too much attention on predictive planning and, in Mon-
tana’s experience, this emphasis would reduce the time available for local groups
to actually implement and monitor water quality improvement projects.

Reasonable assurance

Montana supports the concept of providing reasonable assurance that a TMDL
will be implemented. It has been Montana’s experience that “reasonable assurance”
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is best achieved through the State’s efforts at providing the technical, educational,
and financial assistance necessary to ensure the successful implementation of a
TMDL. For nonpoint source TMDLSs, Montana typically develops a plan that identi-
fies specific tasks, provides an estimated schedule for completing target goals, iden-
tifies the project participants, identifies initial funding sources, identifies monitoring
requirements, and is supported by a contract whenever the project is funded by
§319. In at least one instance, Montana has also provided “reasonable assurance”
for a point source TMDL by developing a cooperative agreement for voluntary reduc-
tions of nutrients in the Clark Fork of the Columbia River. Although Montana sup-
ports the concept and, in fact, currently provides “reasonable assurance” for TMDL
implementation within the State, Montana objects to EPA’s proposal to require ap-
proval of a State’s methods for providing “reasonable assurance” for nonpoint source
TMDLs. This is particularly true in relation to EPA’s statement that it may require
the States to adopt a regulatory approach to achieving “reasonable assurance,” if a
State’s voluntary approach is ineffective. EPA has no authority to require regulatory
controls over nonpoint sources and should not consider a proposal that coerces
States into abandoning their voluntary programs. EPA’s suggestion that it may veto
NPDES permits, redirect §319 funding, or designate certain silvicultural or animal
feeding operations as point sources in the event the States do not provide adequate
“reasonable assurance’ is indicative of the coercive approach EPA is proposing.

EPA’s proposal would do little to ensure that TMDLs for nonpoint sources are ac-
tually implemented. Instead, the proposal would divert State resources away from
education and technical assistance for nonpoint sources to engaging in a paper exer-
cise of predicting precise timeframes, schedules and funding, even though predicting
those factors may not be feasible during the initiation of a project. For example, re-
quiring States to identify adequate funding at the time a TMDL is submitted is both
unrealistic and counterproductive. In many cases, adequate funding for nonpoint
source TMDLs is not identified until a project is 2 or 3 years underway. It has been
Montana’s experience that funding needs rarely are fully known when goals for re-
storing streams impaired by nonpoint sources are initially established. Requiring
the identification of funding prior to submitting a TMDL may discourage States
from submitting TMDL projects and defeats efforts to restore impaired streams in
a timely fashion. The same objection can be made to the requirement that States
identify specific delivery mechanisms such as contracts, local ordinances, and cost-
share agreements for nonpoint source TMDLs. Although §319 source projects will
likely be supported by a contract, there are other nonpoint source projects in Mon-
tana that will not. EPA’s proposal to adopt a requirement for the identification of
funding and a specific delivery mechanism for every nonpoint source TMDL would
invite lawsuits from groups that do not believe a State, such as Montana, has pro-
vided adequate assurance that the TMDL will be implemented. EPA should not
adopt binding regulations governing a State’s ability to provide “reasonable assur-
ance,” but rather should provide the States with guidance that will assist in the ef-
fective implementation of TMDLs.

Endangered Species

Montana supports the concept of addressing federally listed threatened or endan-
gered species during the TMDL process. The State is concerned, however, with
EPA's proposal to require States to engage in the rigorous and time consuming con-
sultation process prescribed under Section 7 of the Endangered Species Act (ESA).
Under EPA's proposal, States will now be required to ensure that their TMDLs will
not likely jeopardize the continued existence of threatened and endangered species
or destroy their critical habitat. Although Section 7 was enacted to ensure that no
Federal activity would contribute to the extinction of an endangered species, EPA’s
rule proposal would subject the States’ water quality restoration projects to the Fed-
eral consultation process. The time and resources generally required to conclude
consultation under Section 7 would severely impact the States’ ability to develop
TMDLs in a timely manner. Moreover, since TMDLs are designed to restore im-
paired waters, the State questions why a requirement ensuring TMDLs do not jeop-
ardize a listed species is necessary. By adopting this proposal, States may be chal-
lenged by individuals who do not believe that a particular TMDL goes far enough
to restore listed species or their habitat. EPA should not go forward with its pro-
posal to require a “no jeopardy” finding as a required TMDL element. Instead, EPA
should adopt a rule that simply requires States to consider native or endangered
species in their development of TMDLs and to informally involve the U.S. Fish &
Wildlife Service during the TMDL process. This approach is consistent with Mon-
tana’s process of including the protection of native fish in its criteria for ranking
TMDLs as high priority and informally consulting with the U.S. Fish & Wildlife
Service during its development of Section 303(d) Lists and TMDLSs.
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HOW TMDLS ARE EXPRESSED

According to 40 CFR 130.33 and 130.34, TMDLs must contain a load reduction
that ensures the water body will attain and maintain water quality standards, in-
cluding aquatic or riparian habitat, biological, channel, geomorphologic, or other ap-
propriate conditions that represent attainment or maintenance of the water quality
standard. For example, for a stream impaired by sediment deposits, reduced sedi-
ment loading is required. The proposed regulations appear to require that all
TMDLs be expressed in terms of loading. Even in Part 130.34, which indicates that
EPA recognizes the importance of habitat quality, biological measures and
geomorphology, it appears that a loading must be calculated in relation to these
water quality characteristics.

The vast majority of the water quality problems in Montana are due to nonpoint
sources and many of those problems are due to irrigation and riparian management
problems that cause habitat degradation. Calculation of specific pollutant loads is
simply not a suitable method to describe these problems, much less lead to practical
solutions. There are cases where it would be possible to measure and calculate sedi-
ment loads that would relate to the problem, but this is rarely practical due to the
expense and technical and practical difficulties that would be involved, as follows:

1. The extremely variable nature of sediment data collected in such systems often
requires many years of extensive data collection and analysis to produce conclusive
information.

2. Spring ice breakup or peak-flow seasons are often the key times to collect sedi-
ment data, but traveling and working in many parts of Montana during that time
often is not practical or possible.

The new TMDL guidance document, “Draft Guidance for Water Quality-Based De-
cisions: The TMDL Process (Second Edition),” that was published in draft with the
new regulations, however, allows for TMDLs to be expressed in terms other than
load. This guidance says on page 3-10:

Are surrogate targets appropriate or necessary? In some situations, there are
no numeric water quality criteri[a] or quantifiable pollutant load that can be
used to define the allowable pollutant load and express the TMDL. In these sit-
uations, surrogate targets that have a quantifiable with the water quality
criteri[a] or pollutant load can be used to provide numeric indicators of quantifi-
able measures to express the TMDL. The relationship between a surrogate
g1easybre(,j the water quality standard and the pollutant load should be clearly

escribed.

The draft regulations should be modified to be consistent with this guidance. We
believe the statements in the draft guidance are absolutely true; in some cases there
is no quantifiable load. The bulk of the loading of many streams is carried by the
streams at times and quantities that are nearly impossible to quantify. We believe
that indicators such as biological health indices and measures of changes in eroded
or deposited sediments are scientifically justifiable and make good economic sense.
EPA has promoted rapid bioassessment methods for years, understanding their util-
ity for water quality management. It is inconceivable to us that EPA would ignore
this type of monitoring and focus solely on an engineering-based loading calculation
for all pollutants.

There are practical ramifications from narrowing the scope of what constitutes a
load under the proposed rules. We are concerned that the proposed rules will signifi-
cantly reduce our flexibility in how TMDLs may be expressed and evaluated. We
see the potential for adverse consequences such as significantly increased monitor-
ing costs, reduced public acceptance of our programs, and a concomitant decrease
in overall improved water quality due to being forced to direct our limited resources
more intensively on water quality research. Rather than focus on actual loads in ail
situations, we support giving the States discretion to apply cost-effective and easily
understood surrogate measures where appropriate. EPA’s existing rules allow broad
use of surrogate measures of loading to address a broad range of habitat and other
problems common in Montana. In contrast to what we foresee under the proposed
regulations, our current approach has proven to be cost-effective, efficient to imple-
ment, and palatable to the public.

PUBLIC PARTICIPATION

The State of Montana is strongly committed to public involvement and commu-
nity-based environmental protection and restoration. We wholeheartedly support
this concept in the proposed regulations and have adopted these principles as the
cornerstone of our State TMDL laws. However, as with our other concerns on the
proposed rules, we take exception to the proposed specificity with which States
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would be required to engage their citizens in the TMDL process. A close look at the
Montana approach will demonstrate our sincerity in meeting this obligation. We
have established a requirement for a 60-day public comment period on the 303(d)
List. We have also established a requirement to involve local watershed advisory
groups, conservation districts and various other interest groups in development of
the draft rankings and priorities for TMDL development in Montana. We are cur-
rently planning 17 public hearings this winter on our year 2000 303(d) List, includ-
ing listing methodologies, TMDL priority designations, and water body assessment
schedules. Public involvement is a standard practice for TMDL development in Mon-
tana because of our strong link to local watershed groups. We have routinely re-
ported on the level of public involvement associated with each TMDL submitted to
EPA for approval. Establishment of a Statewide TMDL Advisory Group, represent-
ing 14 stakeholder groups, is required by Montana TMDL law. The group’s formal
role is to assist in TMDL priority development and to advise the State of Montana
government on other TMDL related issues. .We have also included a public petition
process within our State TMDL program whereby any person can request that a
water body be added to, or deleted from, the 303(d) List by providing the data and
information necessary to support the requested change. This provision provides an
extra measure of public involvement in our water quality approach by allowing for
public input on the 303(d) List at any time, not just during the intermittent (cur-
rently biennial) reporting cycles. All elements of Montana’s TMDL public participa-
tion program are a result of intensive, broad-based discussion and deliberation, fol-
lowed by legislation. Additional EPA specificity dictated through rules revisions is
unnecessary and undesirable.

We already routinely incorporate endangered species concerns into our watershed
management approach, as previously discussed, and encourage USFWS and our De-
partment of Fish, Wildlife and Parks and Natural Heritage Program to be involved
throughout the process of watershed management and nonpoint source pollution
control. However, it is the State of Montana’s firm position that TMDL development
by the State is not a Federal action, and therefore, formal consultation is not re-
quired under the Endangered Species Act.

PETITION PROCESS

EPA's proposal to create a public petition process, by which any person could peti-
tion EPA to develop lists and TMDLs in the event a State fails to “substantially”
meet its schedule, is problematic. The State views this as another instance in the
rules where EPA is expanding its limited authority to review lists and TMDLs to
now include EPA’s authority over the States’ pace of TMDL development. While we
agree that States should make every effort to meet their schedules for TMDL devel-
opment, EPA’s proposal may unnecessarily encourage public requests that EPA in-
tervene in a State’'s TMDL program. States should be allowed to develop ambitious
schedules without fear that EPA may elect to “take over” their TMDL program, if
a citizens group is not satisfied with the State’s progress in TMDL development.

It is important that EPA’s regulations encourage effective public participation in
State programs, and not establish a system whereby citizens are implicitly encour-
aged to bypass the State. EPA should establish specific requirements for these peti-
tions.

In particular, petitioners should be required to demonstrate that: (1) they have
requested the State to take action; and (2) the State either refused or was unable
to take the requested action. Petitioners should be required to submit any available
information as to why the State has declined to take the requested action and the
process should provide an opportunity for States to respond before EPA determines
an appropriate response. Our suggested modifications to the petition process are
necessary to recognize the States’ primary role in implementing Section 303(d) and
to support, rather than hinder, the viability of State efforts.

TRANSITIONAL TMDLS

Under its new proposal, EPA would approve any TMDL submitted within 12
months of the final rule changes if it meets either the pre-amendment requirements
or the post-amendment requirements. The State of Montana strongly supports this
proposal. TMDL processes are often lengthy and more than 100 Montana water
quality improvement strategies are currently under development. Without a provi-
sion in the amended rule to address transitional TMDLs, it would be necessary to
stop and reevaluate or revise pending TMDL development efforts to ensure that the
new requirements were met. This would be an inefficient use of resources and would
hinder the progress of Montana’s efforts toward water quality improvement.



76

ATMOSPHERIC DEPOSITION

The proposed definition of load allocation would include atmospheric deposition as
a non-point source of pollutants. The State of Montana has voluntarily considered
the importance of atmospheric deposition in its development of pollution allocations
for some lakes. However, the technical difficulties and absence of appropriate data
and analytical models present significant barriers to widespread development of
water quality improvement strategies that include atmospheric deposition. Until
such capabilities advance, it would be an inefficient use of limited State resources
to develop technically weak TMDLs for these water bodies. Potential relationships
to other Montana program goals would also need to be evaluated, for example, the
Montana Smoke Management Program and Hazard Reduction Law pertaining to
logging slash disposal (burning). In the interim, we recommend that States should
be delegated the authority to decide how and when, on a case by case basis, State
air quality management issues should be coupled with the TMDL process.

LEGAL ISSUES CONCERNING ENDANGERED SPECIES ACT (ESA)

EPA’s new rule proposal would require States to ensure that their TMDLs will
not likely threaten the continued existence of threatened and endangered species or
destroy their critical habitat. (See 40 CFR §130.33(d)). In support of this proposal,
EPA simply suggests that endangered species are an important component of the
ecosystem and it wishes to “integrate” the CWA with the Endangered Species Act
(ESA). In effect, EPA is proposing that States fulfill the obligations imposed under
Section 7 of the ESA, which was enacted by Congress to ensure that no Federal ac-
tivity will contribute to the extinction of an endangered species. Although Section
7 refers exclusively to “Federal action,” EPA’s rule proposal would subject State ac-
tions, such as the development and implementation of TMDLs and lists, to the con-
sultation requirements that apply only to Federal actions. In addition, States will
now be required to give “high priority” to waters where a threatened or endangered
species may be present and to submit their lists and TMDLs to the U.S. Fish &
Wildlife Service and the National Marine Fisheries Service (Services). (See 40 CFR
§130.28 and 130.37). None of these requirements are supported by law and their
implementation would blur the clear distinction between the State’s primary author-
ity over TMDL development and EPA’s limited role in overseeing the States’ activi-
ties. As a result, the primary authority of the States to prioritize their lists and de-
velop TMDLs for the purpose of achieving applicable water quality standards will
become secondary to protecting federally listed species and their habitat. If EPA's
proposal to address endangered species is adopted, EPA's statutory “oversight” role
under Section 303(d) will be significantly expanded to become the driving force be-
hind the development of TMDLs. The following comments address each of EPA's
rule proposals that require States to ensure that endangered species are not jeop-
ardized.

Priority Ranking for endangered species

Under Section 303(d) of the CWA, States are to prioritize their lists of impaired
waters “. . . taking into account the severity of the pollution and the uses to be
made of such waters.” Under EPA’s current guidance, States may expand upon the
statutory list to consider additional factors in setting priorities. In Montana’s view,
EPA's current approach is appropriate, because the guidance does not compel States
to ignore the statutory factors in favor of a single factor that has never been en-
dorsed by Congress. Under EPA’s rule proposal, States would be required to give
“high priority” status to any threatened or impaired stream where an endangered
species may be present. This requirement not only ignores the statutory factors
under the CWA, but eliminates the States’ discretion to consider other “high prior-
ity” factors, such as the importance of a particular water body for recreational or
aesthetic purposes, the vulnerability of a water body as an aquatic habitat, and the
State’s immediate programmatic needs. All of these factors are recognized under
EPA's current guidance and are consistent with the CWA's directive to establish pri-
orities based upon beneficial uses and the severity of pollution. Under the rule pro-
posal, States would be compelled to prioritize their waters in favor of restoring en-
dangered species to the detriment of restoring severely polluted waters. This re-
quirement has no basis under the CWA and directly conflicts with the statutory fac-
tors enacted by Congress. Since the CWA does not require States to consider feder-
ally listed species during the State’s development of TMDLs, EPA should not pro-
ceed with this proposal until clearly authorized by Congress.
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Soliciting comments to ensure the protection of endangered species

EPA is proposing rules that would establish various requirements for public par-
ticipation (See 40 CFR §130.37). Among those requirements is a provision “encour-
aging” States to establish processes with both the Services that will provide for the
early identification and resolution of threatened and endangered species as they re-
late to lists of impaired or threatened water bodies, priority rankings, schedules and
TMDLs. Accordingly, the rule would require States to submit their draft lists and
TMDLs to the Services at the time that public comment commences, unless the
State requests EPA to do the submittal. In order to facilitate early consideration of
endangered species during the stalest listing and TMDL process, EPA will request
the Services to provide their comments to both the States and EPA. The State then
would be required to consider the Services’ comments and document the basis of its
response. Prior to EPA’s approval of a list, priority ranking, TMDL or schedule, EPA
will review the sufficiency with which the State “addressed” the Services’ comments.

On its face, the rule appears only to require a State to consider the comments
of the Services without imposition of additional Federal requirements to ensure the
continued existence of endangered species. When read in conjunction with the pro-
posed new rule requiring that TMDLs must not be likely to jeopardize endangered
species or their habitat, it is clear that the consultation requirements applicable to
“Federal actions” under Section 7 will now apply to the States. These requirements
are spelled out in rules adopted by the Services and generally would result in inten-
sive data collection, resources, and delay.*

Under EPA's proposal, the Federal agency’s responsibility to collect the necessary
data and to engage in consultation will be shifted from EPA to the States. In effect,
the rules unconstitutionally “commandeer” the States to implement a Federal pro-
gram. See New York v. U.S., 505 U.S. 144 (1992); Prinz v. U.S., 521 U.S. 898 (1997).

Although EPA’s rule proposal does not elaborate upon the deference given the
Services’ comments on lists and TMDLs, it is clear from the rules implementing Sec-
tion 7 that the Services would have a major role in determining whether a TMDL
or list may be approved by EPA. If a biological opinion is required as a result of
the Services’ review, EPA will have little choice but to require the States to adhere
to the conditions in the biological opinion. In some instances, the State may be un-
able to follow the conditions of the opinion due to lack of regulatory controls over
nonpoint sources. Montana urges EPA not to adopt these proposals, but rather con-
sider addressing the issue of endangered species in guidance.

FISCAL IMPACTS OF PROPOSED RULES

The State of Montana is very concerned that the new TMDL rules would result
in significant additional costs to States over current law. Our Department of Envi-
ronmental Quality (DEQ) has primary responsibility for implementing the provi-
sions of 303(d). Given the formidable workloads of DEQ TMDL staff, the new rules
would likely significantly raise the costs per TMDL, greatly slow the entire process
and lead to an overall decrease in water quality from present conditions. They also
would require that additional staff and resources to be devoted to the TMDL process
and that local water groups, technical advisers and consultants be educated on new
program requirements.

According to EPA’s Water Quality Workload Model, Montana currently has mini-
mal resources to run a TMDL program under the rules as they now stand. Cur-
rently, DEQ has 13.5 FTE (full time employees) committed to water quality stand-
ards activities, including monitoring, reporting and TMDL activities, with a budget
of about $1.35 million. EPA’s Water Quality Workload Model: Draft Module 2, when
calibrated to Montana's parameters, suggests that 58 FTE and a total budget of
about $4,896,000 would be needed to implement TMDLs on time under the rules
as they now stand. Despite this discrepancy with EPA’'s modeled numbers, DEQ
staff has been highly effective in implementation and in—as gained valuable assist-
ance from local watershed groups and other outside groups.

While the DEQ staff has been effective, the previous paragraph demonstrates that
they have a challenging task to meet TMDLs on time given their current resources.
It follows then that the new and more complicated rules proposed by EPA would
set back the staff and unduly slow the TMDL process unless additional resources
were obtained. In addition, the new rules undo much of the work and fiscal invest-
ments already put into Montana'’s current TMDL program. By our most conservative
estimate, DEQ would need at least twice the current resources to comply with the

1EPA estimates that consultation on a State’s water quality standards takes “approximately
18 months.” 64 Fed. Reg. 2742 (Jan. 15, 1999). In Montana, Section 7 consultation on the State’s
revised water quality standards began in 1994 and has yet to be concluded.
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proposed rules in a timely fashion. Our best guess is that between 22 and 24 addi-
tional FTE over the 13.5 currently employed would be needed to comply with the
new TMDL rules, along with several tens of thousand of dollars in new equipment.
These figures are further explained in the paragraphs that follow.

Given that an additional FTE in standards activities costs about $65,000 a year
(including benefits and operating expenses), the additional staff would cost an esti-
mated $1,448,000. These figures suggest that EPA probably is not correct that the
rules would cost less than $100 million annually for all the States. This would be
less than $2 million per State on average in additional costs. It is likely that aver-
age costs per State will be much greater. Costs for Montana could be much higher
than the conservative estimate of about. $1.4 million, due to uncertainties about the
consequences of the new rules. Montana is a small State with respect to population
and polluting sources. Many States’ current costs are much greater and the poten-
tial cumulative increase in costs under the new rules would likely be greater than
what EPA has estimated.

The following four paragraphs explain in more detail the estimated 22-24 extra
FTE and extra equipment needed under the new rules. If all TMDLs in Montana
were required to focus mainly on specific pollutants as Stated in the new rules, it
is estimated that at least 4 additional FTE would be needed for modeling, monitor-
ing and sampling. These new staff would also need several thousand dollars in new
sampling equipment, as a conservative estimate. The additional FTE would be need-
ed in part to continually monitor and model pollutant loads for certain water bodies
for which current law applies more effective and less expensive surrogate measures
to achieve desired levels of water quality. The more comprehensive listing for im-
paired waters in the new rules would require additional labor hours in both the of-
fice and field including additional travel to selected water bodies and increased mon-
itoring, sampling, data collection and administrative work. We estimate that about
0.25 additional FTE would be needed just to administer the more complicated listing
method EPA has proposed.

Under the new rules, States would assign a “high” priority to certain impaired
waters identified by EPA and would complete these TMDLs within 5 years. Mon-
tana already has a system of prioritization that considers but does not necessarily
give highest priority to drinking water or waters harboring endangered species.
DEQ estimates that a full 60-70 percent of Montana’'s current TMDL list would
have to be listed as high priority (just from the drinking water and endangered spe-
cies
concerns) and thus would require completion within 5 years. The result would be
a significant increase in workload within a relatively short time period, requiring
additional FTE and resources. Conservative estimates suggest that 18 additional
employees would be needed to complete high priority TMDLs within 5 years. This
number constitutes three times the current personnel (six FTE total), four dedicated
to regulatory monitoring, one to TMDL methods, and one to involvement with the
303(d) List.

An expedited TMDL process (due to having to complete high priority TMDLSs in
5 years) would impose significant additional costs upon DEQ. For one, we would
have to quickly hire new FTE and hastily train them. We might also be forced to
neglect other parts of TMDL implementation, or implementation in areas of the
State with no high priority waters. Such costs are difficult to quantify.

Other additional costs from the new rules include meeting the 10 specific ele-
ments and providing “reasonable assurance” that goals are met. The most conserv-
ative estimate would put the costs of meeting these elements at $5,000 (for addi-
tional monitoring equipment, modeling software and computers) with any additional
labor hours included in the additional 18 FTE mentioned above. This proposal also
would allow EPA to demand or revise a TMDL if petitioned to do so. This could lead
to occasional litigation and additional costs to the State of Montana. These costs
have not been included in this analysis. The costs of requiring a public review of
TMDLs every 2 years are estimated to be 1 FTE the first year and 0.5 FTE in sub-
sequent years.

In conclusion, it is apparent despite our conservative calculations that the pro-
posed rule changes would have a significant fiscal impact on the State of Montana,
and one EPA has not accurately quantified or addressed. The impacts could be suffi-
cient to upset our entire TMDL process and program. Few aspects of the proposed
rules can be seriously considered in the absence of a more detailed fiscal analysis
and a Federal funding package.
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DEPARTMENT OF ENVIRONMENTAL QUALITY,
Helena, MT, January 20, 2000.

Hon. CArRoL M. BROWNER, Administrator,
U.S. Environmental Protection Agency,
Washington, DC.

Attn: Water Docket (W—99-04)

Re: Proposed Revisions to the National Pollutant Discharge Elimination System
(NPDES) Program and the Federal Antidegradation Policy

DearR Ms. BROWNER: | am writing on behalf of the State of Montana concerning
the U.S. Environmental Protection Agency’'s (EPA) proposed revisions to the NPDES
rules and Federal antidegradation requirements, 40 CFR Parts 122, 123, 124, and
131, published in the Federal Register on August 23, 1999. The enclosed comments
are the combined effort of our State natural resource agencies who have worked to-
gether to analyze the rules and to develop consensus continents. The State appre-
ciates the opportunity to comment on the proposed rules and supports EPA’s efforts
to address the Clean Water Act (CWA) goals of restoring and improving the nation’s
waters.

Montana wishes to emphasize that it shares with EPA the common goal of pro-
tecting and improving water quality and we remain dedicated to meeting that objec-
tive. Although we share a common goal, Montana does not agree with EPA’s ap-
proach to achieving water quality improvements by imposing Federal regulatory
controls over nonpoint sources. Montana continues to believe that nonpoint source
pollution is best controlled at the State level through programs based on land man-
agement practices and land use decisions. We feel that EPA’s emphasis on obtaining
Federal regulatory control over nonpoint sources is not warranted and may be coun-
terproductive to achieving cleaner water. Montana’'s program of best management
practices for forestry activities has continued to improve over the years and the pro-
gram has demonstrated its effectiveness in protecting water quality through State-
sponsored audits. From the State's perspective, adding a Federal permit require-
ment to address nonpoint source forestry activities is duplicative of State programs
and adds little in terms of actual water quality improvement.

In general, we think the existing CWA program to restore impaired waters
through the development of TMDLs is adequate and that EPA’s proposal to require
“reasonable progress” in restoring impaired waters to TMDL development is not jus-
tified by the additional costs. Implementation of EPA's offset proposal would divert
limited State resources away from the core activities of developing and implement-
ing TMDLs, which produce the most benefit in terms of restoring water quality.

Attached are Montana’s detailed comments on the proposed rule revisions. We
look forward to working with EPA to ensure that our mutual objectives in protecting
and restoring waters are reasonably and effectively achieved.

Sincerely,
MARK A. SIMONICH,
Director.

DETAILED COMMENTS BY THE STATE OF MONTANA ON PROPOSED REVISIONS TO THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES) PROGRAM AND
FEDERAL ANTIDEGRADATION PoLICY—WATER QUALITY PLANNING AND MANAGE-
MENT REGULATION, 40 CFR 122-124 AnD 131

INTRODUCTION

The State of Montana has long supported the goals of the Clean Water Act (CWA)
to restore and maintain the quality of the nation’s waters. Montana also recognizes
the need to continually evaluate and, if necessary, improve the methods by which
States address nonpoint sources. Although EPA's rule proposal attempts to address
the issue of “progress” in improving water quality, we cannot identify any additional
realistic benefits that would further the CWA's goals and that are justified by the
added regulatory burdens and costs. Instead, the new rules add unnecessary com-
plexity to the States permitting process.

The State is concerned with EPA’s attempt to redefine activities traditionally con-
sidered as nonpoint sources as point sources and require permitting and regulatory
controls for those sources. The State believes that the move to redefine nonpoint
sources might negate much of the cooperative approach that the Montana forestry
best management practice (BMP) process has engendered and cause unnecessary
disruptions to the State’s process for managing nonpoint sources through reasonable
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and effective land management practices. The State is also concerned that the impo-
sition of offsets for new or increased point sources will overburden State resources
in administering an already cumbersome permitting process and unfairly single out
certain point sources to demonstrate net progress in restoring impaired waters prior
to the development of a TMDL.

In general, Montana believes that the existing regulatory framework implement-
ing the CWA's NPDES program and the Federal antidegradation policy is adequate.
The State also disagrees with EPA’s efforts to address the issue of nonpoint sources
and lack of TMDL progress by adopting rules that are not supported by the CWA.
For these reasons, Montana objects to EPA’s proposals to modify the existing re-
quirements and urges EPA to address these issues, if necessary, in guidance.

ANTIDEGRADATION CHANGES—OFFSETS FOR NEW OR EXPANDED SOURCES

EPA is proposing changes to its antidegradation rules to require any new or exist-
ing discharger undergoing significant expansion in an impaired water body to obtain
a 1.5:1 offset. The purpose of the rule is to promote “reasonable progress” in restor-
ing impaired waters prior to the development of a TMDL. The choice of a 1.5:1 offset
ratio appears to be entirely arbitrary and is also a serious deterrence. This proposal
is not supported by the CWA and clearly goes beyond what Congress has expressly
sanctioned as the appropriate method for States to restore impaired waters. The
TMDL process established under Section 303(d) of the CWA requires States to iden-
tify pollution sources in an impaired water and develop wasteload and load alloca-
tions for point and nonpoint sources, respectively, that will bring the water body
into compliance with water quality standards. A rule requiring restoration limits for
a particular discharger prior to TMDL development may needlessly interfere with
the TMDL process which requires a comprehensive and equitable pollution alloca-
tion process. We also believe that, regardless of the status of a discharge as “new”
or “expanded”, the imposition of offsets prior to TMDL development may be disrup-
tive for a discharger whose permit limits may require changes after a TMDL has
been developed by the State.

While we appreciate EPA’s concerns regarding the slow pace of TMDL develop-
ment nationally, the State of Montana and other States have taken effective meas-
ures to strengthen their programs. We should not be penalized by the imposition
of the proposed additional and unnecessary NPDES requirements that significantly
impact our State permitting program. States should be allowed to focus their efforts
and resources on addressing impaired waters under the TMDL process, not through
additional permit requirements. The limited environmental gain from imposing off-
set requirements on a single point source within an impaired watershed does not
justify the adoption of these requirements.

Although EPA admits there is no authority in the CWA to support its proposal,
it relies on the antidegradation policy as a vehicle to impose the offset requirements.
EPA's proposal goes beyond the primary objective of the Federal antidegradation
policy, the stated purpose of which has been to protect and maintain existing water
quality. While the State does not disagree with the historical concept of EPA’s
antidegradation policy as a means of maintaining existing water quality, we do ob-
ject to a proposal that would require States to restore impaired waters outside of
the TMDL process. EPA’s proposal needlessly intrudes upon the States’ primary re-
sponsibility to ensure compliance with their water quality standards through State-
issued permits and State programs for nonpoint sources prior to TMDL develop-
ment. The heavy-handed approach of EPA’s proposed rule would require States to
divert their limited resources away from the CWA's goals of developing TMDLs and
toward administration of an increasingly complex permitting program. For example,
if an offset is obtained from a nonpoint source, State resources would be diverted
to ensure that a net improvement from a particular landowner is achieved. Rather
than impose “regulatory” requirements over a single landowner, States should be
given the flexibility to use their resources in a manner more suited to controlling
land practices within the entire watershed. This proposal is simply another attempt
by EPA to encourage States to “regulate” nonpoint sources through the imposition
of offset requirements that ultimately result in enforceable load reductions for
nonpoint sources.

Establishing an administrative process to establish, track and enforce offsets
would: (1) require significant new resources for permitting programs, (2) retard the
permitting process and contribute to an increased permit backlog, and (3) create
burdensome regulatory requirements for nonpoint sources that are best managed
through improved land practices. In Montana, about 90 percent of the streams and
80 percent of the lakes identified on our Section 303(d) list are impaired due to a
variety of nonpoint pollution problems The process of establishing; and monitoring
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offset requirements for impaired water bodies with multiple nonpoint sources would
be difficult, if not impossible. to effectively administer and enforce. The proposed
regulation may force the State into situations where it is unable to effectively ad-
minister or enforce its own permit requirements.

Finally, EPA’s proposal might, in certain circumstances, hinder water quality im-
provement because the proposal focuses solely on reducing the load of the pollutant,
rather than the concentration of the pollutant. This approach is not necessarily con-
sistent with TMDLs, where an objective may be to reduce the in-stream concentra-
tion of a particular pollutant. An example is a stream impaired due to high metals
levels. If a facility proposed to discharge effluent containing lower metals concentra-
tions than the receiving stream, the net effect would be to lower the in-stream met-
als concentrations. Under EPA's proposal, the discharger would be required to offset
the load of metals us the discharge, regardless of the effect of that discharge on the
beneficial uses that have been determined to be impaired. If EPA goes forward with
this proposal, offsets should be applied in two situations: (1) where the load, and
not the concentration, is perceived to be the problem (such as phosphorus accumula-
tions in a lake), or (2) where a discharge is proposed in pollutant concentrations
greater than those of the receiving water.

POINT SOURCE DESIGNATION FOR CERTAIN OPERATIONS

EPA is proposing amendments that will allow it to designate certain animal and
aquatic feeding operations and silviculture activities as point sources. EPA is pro-
posing to make this designation in instances where EPA has promulgated a TMDL
for the State. According to EPA, the designation would provide EPA with “reason-
able assurance” that the Federal TMDL will be implemented by requiring des-
ignated sources to obtain an NPDES permit. In order to designate timber harvest
activities as point sources, EPA is also proposing to remove an exemption that has
been in effect for more than two decades. EPA’s proposal to designate what could
be all silvicultural activities as point sources ignores the directive of Congress to ad-
dress nonpoint sources through State-administered programs under §319 and §208
of the CWA. Further, since EPA is proposing to designate point sources based upon
“other” considerations that are not typically relied upon by the States, EPA’s ap-
proach would leave many operators subject to what they perceive as an arbitrary
designation process.

Montana is concerned with EPA’s attempt to change the regulatory setting of
more than two decades of consistent and intentional Congressional recognition of sil-
vicultural activities as nonpoint sources that are not subject to NPDES permit re-
quirements. The character of most silviculture activities as nonpoint sources, and
the policy determination to manage these activities through planning and manage-
ment techniques rather than permits, is firmly rooted in the CWA and its legislative
history. The control of nonpoint sources under §319 specifically leaves the develop-
ment of control programs, including the consideration of a regulatory approach, with
the States. This means that Congress has concluded that additional processes, such
as Federal permits to control nonpoint sources, are duplicative and not needed to
achieve the goals of the CWA. Since all States have either voluntary or regulatory
programs for nonpoint source pollution, EPA'’s proposal seems to ignore the congres-
sional intent that the choice of nonpoint source control approaches is left to the
States. By imposing NPDES permits on nonpoint sources, EPA’s proposal will effec-
tively preempt State programs that use a voluntary approach to control these activi-
ties.

If adopted, EPA’s proposal will disrupt the functions that are split among State
agencies. In many cases, State programs are built around the differences between
point and nonpoint source discharges and the responsibilities for administering reg-
ulatory programs and land management programs are vested in different agencies
Subjecting traditional nonpoint source activities to permitting requirements or Sec-
tion 401 certification will only add duplication of effort by these agencies, particu-
larly in States with mandatory or well-developed best management practices.

EPA's proposal ignores the success of Montana’'s nonpoint source pollution control
program, which relies upon innovative and effective land management practices that
have demonstrated significant improvements in water quality without regulatory
controls. In Montana, a combination of voluntary BMPs and statutory requirements
for “streamside management zones” provides protection to Montana water quality
during timber harvest operations. The BMPs were developed over the last decade
through a cooperative effort between Montana agencies and forest industries. As a
result of this cooperative effort, the State’s forest industries voluntarily implement
these BMPs as a matter of properly doing business.
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During the past 10 years, Montana has documented the success of its voluntary
nonpoint source program by conducting biannual audits to monitor the implementa-
tion and effectiveness of BMPs in protecting water quality. Formal audit reports
have been issued every 2 years for the past 8 years. These audits demonstrate
steady improvement in both the application and the effectiveness of forestry BMPs
in protecting water quality. For example, the percentage of forestry practices that
meet or surpass BMP requirements has increased from 78 percent in 1990 to 94 per-
cent in 1998. From the State’s perspective, the success of the voluntary program re-
sults from educational programs and continuing cooperation bestrewn the State and
the forest industry. EPA has recognized the success of Montana's voluntary BMP
program and the State’s program received EPA’'s nonpoint pollution prevention
award. The entire voluntary program has been at a minimum expense to the State
of Montana. Based upon Montana’s and other States’ experience, EPA should recog-
nize that voluntary programs are often more effective and less costly than adopting
a regulatory approach to control forestry activities. States should be allowed to con-
tinue with their efforts to improve their voluntary programs without needless inter-
ference or additional regulatory controls.

EPA's proposed rules would have a profound affect on TMDL implementation in
Montana and would disrupt our successful efforts at implementing voluntary BMPs.
The new rules, if implemented, would negate much of the cooperative approach that
the forestry BMP process has engendered. Designation of certain silviculture activi-
ties as point sources that would require an NPDES storm water permit would pro-
vide little additional benefit toward achieving compliance with water quality stand-
ards. The storm water permits issued by the State will ultimately rely on the BMPs
that have already been developed by the State and which are currently implemented
voluntarily. A requirement for a Federal NPDES permit is unnecessary and duplica-
tive of State efforts.

The only possible benefit resulting from designating a silviculture activity as a
point source would be the threat of enforcement. A regulatory threat over timber
activities in impaired watersheds may provide a strong disincentive for road mainte-
nance and improvement projects, revegetation projects, and other activities that are
now routinely done by forest landowners as part of their commitment to BMP imple-
mentation. The reluctance to undertake activities that ultimately reduce nonpoint
source runoff would be exactly the opposite result of the CWA's objective to restore
and improve the nation’s waters. The State opposes EPA’s proposal because it would
impose a Federal “top down” approach that may impede the State efforts at achiev-
ing actual water quality improvements through a demonstrably effective voluntary
approach. Moreover, EPA'’s proposal to designate point sources using “other” criteria
that are typically not used by the States will leave EPA’s designation open to chal-
lenges resulting from arbitrary and capricious decisions.

ECONOMIC IMPACT OF PROPOSED RULES

We feel that the resulting costs of the new rules to small entities, point source
dischargers and to States would greatly outweigh the benefits and that, in this re-
gard, the new rules are not economically justifiable.

Offsets

EPA claims that because the proposed offset provisions in the rules would require
a new or increased discharger to obtain offsets only from large entities, there would
be no impact on small entities. This seems plausible. There would, however, be po-
tential costs to State agencies from enforcing offsets, sewing up monitoring pro-
grams and guidelines for offsets to be included in permits, process and issue new
permits, and modify any existing permits involved in offset contracts. There also
would be State-incurred costs in determining and enforcing “reasonable further
progress” toward attainment of water quality standards. Because Montana'’s permit-
ting system is funded entirely by fees collected from permit holders, any added costs
must be passed along to all the permittees in the system. Most importantly, the ben-
efits resulting from the new rules are uncertain, unclear and at best do not seem
to justify the extra program costs.

Offsets could prove to be a major bureaucratic burden to States while providing
little or no gain in water quality improvement. For one, dischargers would have to
locate and bargain with each other to establish offsets. This would require some as-
sistance by States and would require additional resources. Offsets would also impose
transaction costs on the dischargers. Further, the cost of establishing and admin-
istering offsets would depend upon the particular State and the geographical dis-
tribution of large dischargers. Facilitating pollution offsets may be more difficult in
ahState such as Montana where a given water body is affected by only a few dis-
charges.
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EPA'’s proposed requirement that all conditions necessary to ensure the load re-
duction must be included in NPDES permits would require reworking and restruc-
turing permits to include all relevant offset information. Information within the per-
mit would have to specify all details of the offset including the stipulations between
discharging parties and the effects upon the water body. This would slow the per-
mitting process and would cause more work for those involved with water quality
enforcement. Almost certainly, additional staff end funding would be needed to pre-
vent an increase in the backlog of cases if this requirement were made law.

Additional costs would result from EPA'’s suggested point and non-point source
trading option. This would be difficult to accomplish in practice and raises a number
of questions. If States failed to quantitatively confirm non-point loading reductions
that were needed to offset point sources, they might be liable for costly citizen law-
suits or EPA intervention. Given that Montana’s water quality problems are largely
due to nonpoint sources, isolating load reductions from nonpoint source controls
through monitoring can be difficult and expensive. Again, it seems that the costs
of administering these complex regulations outweigh the small gains in net
progress.

Designating Certain Activities as Point Sources

EPA maintains that the effect of eliminating the current categorical silvicultural
exclusion would be limited. EPA says that this provision would not impose signifi-
cant new costs on a substantial number of small entities and that it can predict
with a high degree of confidence that it would need to exercise the proposed new
designation authority on only a few occasions. We disagree with these assertions.

Many small timber operations in Montana not subject to permitting under current
law would be brought into the process under the new rules. In high priority TMDL
areas, timber companies receiving permits under this proposal would immediately
begin to develop a pollution prevention plan, which may involve modeling future al-
lowable harvests. The main costs to newly regulated timber companies would come
from preparing and putting in place a detailed pollution prevention plan, paying
permit fees and monitoring the effectiveness of their best management practices.
The preparation of a pollution prevention plan can be a complex and overwhelming
task, even for a relatively minor timber project. Clearly this is beyond the capabili-
ties of many small operators and could easily cripple their business activities.

Animal Feeding Operations (AFO) and Aquatic Animal Production Facilities
(AAPF) that are designated as point sources to be permitted under the new rules
would incur costs associated with a pollution control plan and consultation with ei-
ther the State or a consultant for technical intonation. Further, permitting could
greatly affect decisions that AFO and AAPF managers make, such as the need to
apply for loans or purchase new equipment. As a result, production within these fa-
cilities could be delayed or greatly modified. Many capital expenditures for both pro-
duction and pollution control take years to resolve and permits may make some of
those investments obsolete, inefficient or very uncertain. Permits, when they do be-
come effective may also alter production patterns for these types of operations. Such
changes could result in less product being available when prices and markets are
at their peak. Uncertainty as to whether operation would be permitted may result
in additional company expenditures on research, equipment, and consultations with
the State. While we do not necessarily disagree with permitting such operations, it
is clear that EPA is wrong in saying that permitting would carry no substantial
costs.

EPA's Assertions as to the Effects of the Rules on States

According to EPA, the total costs to State, local and tribal governments as a result
of the new rules would not exceed $96 million in any 1 year, with a majority of
these costs borne by State government. While the total costs to States may be less
than $100 million annually, the State of Montana asserts that EPA'’s total cost pro-
jections of less than $1 million is not correct. Further, we question why States
should incur any additional costs considering the limited environmental benefits.

EPA indicates that other costs would be borne by the private sector. Because of
the way Montana has set up their discharge permitting program, all additional costs
would be passed along to the permit holders. However, we again question why any
additional costs can be justified if water quality benefits accruing from the proposal
would be limited or non-existent.
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STATEMENT OF J. CHARLES FOX, ASSISTANT ADMINISTRATOR FOR WATER,
ENVIRONMENTAL PROTECTION AGENCY

INTRODUCTION

Good afternoon Mr. Chairman and members of the subcommittee. I am Chuck
Fox, Assistant Administrator for Water at the U.S. Environmental Protection Agen-
cy (EPA). I look forward to talking with you this afternoon about the Nation’s clean
water program and, more specifically, about our efforts to identify polluted waters
around the country and restore their health.

Over the past several years, EPA has worked closely with other Federal agencies
and States to coordinate programs designed to protect natural resources and water
quality. For example, EPA and USDA led the effort to develop the Clean Water Ac-
tion Plan announced by President Clinton just over 2 years ago. We continue to
work together to oversee implementation of the Action Plan and to coordinate key
projects, such as our work to improve management of excess nutrients in waste from
animal feeding operations.

I am pleased that the President has proposed to substantially expand fiscal year
2001 funding for grants to States for water pollution control. The President’s Budget
proposes increased funding of $45 million for grants to States to identify and ad-
dress the remaining polluted waters around the country. This funding, when
matched by States will result in an increase of $75 million annually for development
of “Total Maximum Daily Loads” or “TMDLs.” As my testimony will explain, TMDLs
are critical to attaining our water quality goals.

The fiscal year 2001 budget also includes an additional $50 million in funding for
Grants to States to implement projects to reduce pollution from diffuse or “nonpoint
sources,” bringing the total value of these grants to $250 million, a 150 percent in-
crease in 3 years.

An additional $50 million for grants to support efforts to restore water quality in
the existing “areas of concern” in the Great Lakes is also proposed in the budget.

Finally, the President’'s recent proposal to provide an increase of $1.3 billion in
fiscal year 2001 for diverse USDA conservation programs provides an opportunity
to further strengthen coordination between USDA and EPA to protect natural re-
sources and water quality.

This new funding for clean water programs, when approved by the Congress, will
provide States and others with significantly enhanced resources to clean-up water
pollution problems around the country.

In my testimony today, | want to describe the work EPA is doing to carry the
clean water program forward in this new century, giving special attention to our re-
cent proposals to strengthen regulations guiding our efforts to identify and restore
polluted waters under the Clean Water Act.

CLEAN WATER FOR THE FUTURE—THE CLEAN WATER ACTION PLAN

Twenty-eight years ago, the Potomac River was too dirty to swim in, Lake Erie
was dying, and the Cuyahoga River was so polluted it burst into flames. Many riv-
ers and beaches were little more than open sewers.

Enactment of the Clean Water Act dramatically improved the health of rivers,
lakes and coastal waters. It stopped billions of pounds of pollution from fouling the
water and doubled the number of waterways safe for fishing and swimming. Today,
many rivers, lakes, and coasts are thriving centers of healthy communities.

Despite this tremendous progress in reducing water pollution, almost 40 percent
of the Nation's waters assessed by States still do not meet water quality goals. The
States report that pollution from factories and sewage treatment plants has been
reduced but remains a concern in many areas. Soil erosion and wetland losses im-
pair or threaten the health of many aquatic systems. Pollution from a wide range
of sources (e.g. storm water from city streets, agricultural lands, forestry operations,
and others) degrade water resources. Fish in many waters contain unacceptable lev-
els of mercury and other toxic contaminants. Beaches are too often closed due to
poor water quality.

Several years ago, after taking a hard look at the serious water pollution prob-
lems around the country, the Administration concluded that current implementation
of the existing programs was not fully addressing serious water pollution threats to
public health, living resources, and the Nation’s waters.

In response to this concern, President Clinton and Vice President Gore an-
nounced, in February 1998, an interagency effort to enhance existing clean water
programs and speed the restoration of the Nation’s waterways. The Clean Water Ac-
tion Plan was the product of a cooperative effort by USDA, EPA, the Department
of the Interior, the National Oceanic and Atmospheric Administration, the Army
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Corps of Engineers and others. It describes over 100 actions—based on existing stat-
utory authority—that these agencies and others will undertake to strengthen efforts
to restore and protect water resources.

The Action Plan is built around four key tools to achieve clean water goals.

* A Watershed Approach.—The Action Plan envisions an improved collaborative
effort by Federal, State, Tribal, and local governments, the public, and the private
sector to restore and sustain the health of over 2,000 watersheds in the country.
The watershed approach provides a framework for water quality management and
is a key to setting priorities and taking action to clean up rivers, lakes, and coastal
waters.

e Strong Federal and State Standards.—The Action Plan describes how Federal,
State, and Tribal agencies may revise standards where needed and make programs
more effective. Strong standards are key to protecting public health, preventing pol-
luted runoff, and ensuring accountability.

* Natural Resource Stewardship.—Much of the land in the Nation's watersheds
is crop land, pasture, rangeland, or forests, and much of the water that ends up in
rivers, lakes, and coastal waters falls on these lands first. Clean water depends on
the conservation and stewardship of these natural resources. This Action Plan en-
courages Federal natural resource agencies, including the Department of Agri-
culture, to support State and local watershed restoration and protection.

¢ Informed Citizens and Officials.—Clear, accurate, and timely information is the
foundation of a sound water quality program. Informed citizens and officials make
better decisions about their watersheds. The Action Plan encourages Federal agen-
cies to improve the information available to the public, governments, and others
about the health of their watersheds and the safety of their beaches, drinking water,
and fish.

USDA, EPA and others are making good progress in implementing the over 100
specific actions described in the Clean Water Action Plan. Congress has provided
vital support to this work by appropriating critical funding, including doubling
EPA's State grants for reducing nonpoint pollution to about $200 million.

A key accomplishment promoted by the Action Plan is completion of State assess-
ments of watershed health and initiation of over 300 Watershed Restoration Action
Strategies to restore polluted waters on a watershed basis. These Action Strategies
are a tremendous tool for drawing together the diverse authorities and resources of
local, State, and Federal agencies to restore watershed health.

Other accomplishments include a new BEACH Action Plan, a response plan for
pollution threats to coastal waters, new regulations to control discharges of
stormwater, new efforts to support establishment of riparian buffers, and a contami-
nated sediment strategy. We are also supporting efforts to protect water quality and
wetlands on a watershed basis through “watershed assistance grants” and the five
State grant program.

The Clean Water Action Plan is a sound blueprint that brings the Nation’s clean
water programs into the new century. | ask, Mr. Chairman, that a copy of the first
annual report of progress in implementing the Clean Water Action Plan be included
as part of my testimony in the hearing record.

RESTORING AMERICA’'S POLLUTED WATERS

The clean water programs that EPA and the States implement—ranging from fi-
nancing assistance for sewage treatment facilities, to permits for dischargers, to
technical assistance to control pollution from nonpoint sources—are all intended to
reduce water pollution.

For many years after passage of the 1972 Clean Water Act, pollution problems
were so common that any reduction in pollutants made a contribution to improving
the health of waters. Today, however, some of the most obvious water pollution
problems have been addressed. To restore the health of those waters that remain
polluted, we need to complement existing programs with a more focused effort to
identify specific polluted waters and define the specific measures needed to restore
them to health.

The authors of the 1972 Clean Water Act envisioned a time when this more fo-
cused approach to restoring the remaining polluted waters would be needed and
they created the TMDL program in section 303(d) of the Act.

In my testimony today, | want to discuss the existing TMDL program, the story
that it tells about the health of our waters, and the regulatory revisions that EPA
is proposing in order to strengthen the existing program.

The Total Maximum Daily Load (TMDL) Program Background

The TMDL program, as it exists today, has two key phases—identification of pol-
luted waters and restoration of the health of these waters.
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In the identification phase of the program, the States, with EPA oversight and
approval, usually develop lists of polluted waterbodies—waters that do not attain
the water quality standards adopted by that State—every 2 years. States consult
with the public in developing lists, rank waters on their lists based on the severity
of the pollution, and set schedules for the development of TMDLs for each water
body over an 8-13-year period.

The second part of the program is the development of the actual “TMDL,” which
is, in effect, a State’s plan to restore the uses of the water that the State has deter-
mined to be appropriate (e.g. swimming). It includes a quantitative assessment of
water quality problems and the pollutant sources that contribute to these problems.
A TMDL for an impaired water defines the amount of a pollutant that can be intro-
duced into a waterbody so that the waterbody will achieve the water quality stand-
ards adopted by that State and allocates reductions in the pollutant or pollutants
among the sources in a watershed. Therefore, a TMDL is in effect a “pollution budg-
et” for an impaired waterbody. As such, it provides a guide to taking on-the-ground
actions needed to restore a waterbody.

A TMDL can focus on a small segment of a waterbody or on a group of waters
in a larger watershed. Where many polluted waters are clustered together, some
States have chosen to develop a more comprehensive, watershed approach to the
problem—such as a Watershed Restoration Action Strategy as described in the
Clean Water Action Plan.

States develop the lists of polluted waters and the specific TMDLs, both of which
must be approved by EPA. If EPA disapproves a State list or TMDL, the Clean
Water Act requires EPA to establish the list or TMDL for the State.

Program Status

The TMDL program was designed to provide a safety net, catching water bodies
that were not protected or restored by the implementation of the range of general,
broadly applicable, pollution control programs authorized in the Clean Water Act.

Until the early 1990's, however, EPA and States gave top priority to implement-
ing these general clean water programs and gave lower priority to the more focused
restoration authorities of the TMDL program. As a result, relatively few TMDLs
were developed and many State lists were limited to a few waters and were not sub-
mitted in a timely manner.

Several years ago, citizen organizations began bringing legal actions against EPA
seeking the listing of waters and development of TMDLs. To date, 17 of these cases
have been resolved with agreement for State actions to identify impaired waters and
establish TMDLs. Where States fail to act, EPA will step in and identify the pol-
luted waters or establish the TMDLSs.

In 1996, EPA determined that there was a need for a comprehensive evaluation
of the TMDL program. The Agency convened a committee under the Federal Advi-
sory Committee Act (FACA) to make recommendations for improving program im-
plementation, including needed changes to the TMDL regulations and guidance.

The TMDL FACA committee was composed of 20 individuals with diverse back-
grounds, including agriculture, forestry, environmental advocacy, industry, and
State, local, and Tribal governments. Two representatives of the USDA served as
ex-officio members of the FACA.

In July 1998, the committee submitted to EPA its final report containing more
than 100 consensus recommendations, a subset of which would require regulatory
changes. Although the TMDL FACA committee did not meet agreement on all is-
sues, the recommendations guided EPA in the development of the revisions to the
TMDL regulations proposed in August of last year.

EPA already has taken a number of other significant steps to improve State
progress in listing polluted waters and developing TMDLs. For example, in August
1997, EPA issued two policy memoranda providing guidance for State lists and re-
questing that States work to improve the pace of establishing TMDLs. In particular,
EPA asked that States develop 8-13-year schedules for developing TMDLs for all
listed waterbodies, beginning with the lists due April 1, 1998.

States have made very good progress developing lists of polluted waters. All
States submitted 1998 lists and EPA has approved all but one of these lists. In a
few cases, EPA added waters to a State list. These lists, and maps of each State’s
polluted waters, are available over the Internet at www.owow/tmdls.epa.gov.

In addition, the number of TMDLSs developed by States and approved by EPA has
been steadily increasing over the past several years. Between 1972 (when Congress
passed section 303(d) as part of the Clean Water Act) and 1999, States and EPA
established approximately 1000 TMDLs.

Since October 1999, States have established, and EPA has approved, over 600
TMDLs for a variety of pollutants, including sediments and nutrients which are pre-
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dominately caused by polluted runoff. Across the country, over 2000 TMDLs are now
under development.

What Do the 1998 Polluted Waters Lists Tell Us?

The 1998 State lists of polluted waters tell us that the overwhelming majority of
Americans—218 million—live within 10 miles of a polluted waterbody. Over 20,000
waterbodies across the country are identified as not meeting water quality stand-
ards. These waterbodies include over 300,000 river and shore miles and 5 million
lake acres. The size of these impaired waterbodies range from short sections of
headwater streams to long sections of major rivers like the Mississippi and the Colo-
rado.

Direct pollution discharges from sewage treatment plants and factories are the
sole cause of pollution in about 10 percent of polluted waters. Another 47 percent
are impaired by a combination of point source discharges and polluted runoff. The
remainder are impaired by polluted runoff from diffuse or nonpoint sources. Some
of the impairments are the result of ongoing discharges while others stem from his-
toric or “legacy” problems resulting from past activities.

The pollutants most frequently identified as causing water quality impairment in-
clude sediments, excess nutrients, and harmful microorganisms. Metals, including
toxics, also contribute to these impairments.

On average, there are about two pollutants identified for each of the impaired wa-
ters. This means that as many as 40,000 TMDLs may need to be done, although
watershed approaches can be used to address many of these individual segments at
the same time and in a coordinated manner for greater efficiency.

To better illustrate the story that the 1998 polluted waters lists tell, | have sev-
eral maps and graphs—including a national map depicting the percent of impaired
waters by watershed, and a bar graph indicating the leading reasons that waters
do not meet their clean water goals—that | would like to enter into the record.

Proposed Regulatory Revisions

On August 23, 1999 President Clinton announced proposed revisions to the exist-
ing TMDL program regulations that will significantly strengthen the Nation’s abil-
ity to achieve clean water goals and provide States, Territories, and authorized
Tribes clearer direction for identifying and restoring polluted waters. In addition,
EPA proposed changes to the Clean Water Act discharge permit program and the
water quality standards program that complement the proposed TMDL regulatory
revisions.

These regulatory revisions are mid-course changes to the existing program based
on current data and first-hand, on-the-ground knowledge regarding the status of the
Nation’s waters. Moreover, the insights we gained from the Advisory Committee
process provided guidance on constructive changes to the program.

I want to briefly describe several of the key changes we have proposed to the
TMDL program.

¢ Schedules for TMDLs.—The proposed rule calls for States to develop schedules
for establishing TMDLs within a 15-year timeframe, 2 years beyond the current 13-
year schedule. By proposing this 15-year period, EPA is recognizing that some
States need to develop many TMDLs and that it takes tirade to develop a useful
and effective TMDL. In addition, the regulation does not set a time period for imple-
menting the TMDL and attaining water quality standards, thereby giving States
discretion to develop appropriate schedules for implementation.

¢ Priorities for TMDLS.—The proposed regulations also give States considerable
flexibility in setting priorities for the development of TMDLs over the 15-year pe-
riod. While the proposed regulations would require States to prioritize their listed
waters, the only specific priority setting requirements in the proposed rule are that
States assign a high priority to polluted waters designated as a public drinking
water supply where the pollutant of concern causes a violation of a drinking water
standard, and to waters where pollutants threaten species listed as endangered or
threatened under the Endangered Species Act.

¢ Allocating Needed Pollution Reductions for Polluted Waters.—The proposed reg-
ulations make clear that TMDLs include an allocation of the needed pollutant re-
ductions among sources of pollution, but give States freedom to allocate needed pol-
lution load reductions among sources in whatever manner they deem appropriate,
provided that the sum of the allocations will result in the water attaining State
water quality standards.

« Defining “Reasonable Assurance”.—EPA’s current guidance asks that there be
a “reasonable assurance” that a source actually will attain its pollution reduction
allocation. Without such assurance, the TMDL may not result in attainment of the
State-adopted water quality standard.
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The proposed regulations more explicitly define “reasonable assurance.” In effect,
“reasonable assurance” means a high degree of confidence that allocations in the
TMDL will be implemented. For point sources, reasonable assurance would mean
that Clean Water Act permits will be consistent with any applicable pollution reduc-
tion allocation contained in the TMDL.

For diffuse or “nonpoint” sources, where no permit is required, “reasonable assur-
ance” would mean that nonpoint source controls are specific to the pollutant causing
the impairment, implemented according to an expeditious schedule, and supported
by reliable delivery mechanisms and adequate funding. Some examples include reg-
ulations or local ordinances, performance bonds, memoranda of understanding, con-
tracts or similar agreements. Voluntary and incentive-based actions may also be ac-
ceptable measures of reasonable assurance and are encouraged. It is important to
note that a State decision to allocate load reductions to nonpoint sources does not
bring that operator into a permit or regulatory program.

e TMDL Implementation Plans.—The proposed regulations call for organizing
TMDL related information concerning needed pollution reductions, allocation of pol-
lution reduction effort among sources, and “reasonable assurances” in a single docu-
ment called an implementation plan.

States will have the responsibility for developing the plans, but will work closely
with a range of stakeholders at the local, waterbody level. States could develop im-
plementation plans for clusters of listed waters on a watershed scale, as long as the
scale of the implementation plan is consistent with the geographic scale at which
the TMDL is established.

¢ Permit Program Revisions.—In cases where a State developed a TMDL that is
disapproved by EPA, the Clean Water Act requires EPA to establish the TMDL. In
such cases, the proposed regulations would allow EPA to use the authority that
States now have to designate certain sources, such as large Animal Feeding Oper-
ations and large fish farms, as needing Clean Water Act permits. EPA would use
this authority only where a permit is needed to assure implementation of measures
called for in a TMDL established by EPA.

The new regulations also would provide EPA the authority to object to and, if nec-
essary, reissue expired permits issued by States for discharges to polluted
waterbodies where reissuance is necessary to move toward meeting water quality
standards while a TMDL is being established or to ensure that a completed TMDL
is adequately implemented.

¢ Silviculture Activities.—The proposed regulation provides States with discre-
tionary authority to require that discharges of stormwater from forest activities
such as road building and harvesting have a Clean Water Act permit, but only
where the discharge contributes to the nonattainment of a State-adopted water
quality standard or is a “significant contributor” of pollutants to waters.

Although silviculture activities are not the most significant source of water pollu-
tion nationwide, they can cause serious pollution problems in some areas. In the
preliminary data for the forthcoming 1998 305(b) report, thirty-two States identified
forestry as a source of water quality problems for 20,000 miles of rivers and streams
and 220,000 acres of lakes. Other States identified serious problems from pollutants,
such as sediment and nutrients, that can result from forestry and other activities,
but did not identify source categories.

This regulatory revision is narrowly tailored to allow the State permitting author-
ity the option of requiring an individual silviculture discharger to address a signifi-
cant water pollution problem through the use of a permit when other tools (e.g. fi-
nancial assistance, voluntary measures) are unavailable, are not being implemented,
or have proven ineffective.

EPA recognizes that many States have strong and effective voluntary programs
for reducing water pollution from silviculture operations, and expects that most
States will continue to rely on these programs both to protect the quality of waters
that are now clean and to restore the quality of waters identified as polluted.

Where EPA uses its backstop authority and establishes a TMDL for a State, and
allocates pollution reductions to forestry sources, the Agency will rely on voluntary,
incentive and financing approaches for implementing these load allocations where
they are proven effective. Only in cases where no other option offers a “reasonable
assurance” of implementation would EPA consider using the proposed regulatory
authority to require a discharge of stormwater from a forestry operation to have a
Clean Water Act permit. EPA expects to use this authority as a last resort.

¢ New Discharges to Polluted Waters.—The proposed regulations outline a new
approach to achieving progress toward attainment of water quality standards in pol-
luted waterbodies after listing and pending establishment of a TMDL. Because the
new regulation would allow up to 15 years for States to develop TMDLs, there is
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a significant risk that conditions will decline in many waters before the TMDL is
developed.

Existing regulations allow new dischargers to polluted waters, as long as the dis-
charge “does not cause or contribute to the violation of water quality standards.”
This means the dischargers either will not discharge pollutants causing the water
to be impaired, or if they intend to discharge such pollutants, their permit must in-
clude effluent limitations that “derive from and comply with” water quality stand-
ards (e.g. the pollutant concentration level in the newly permitted effluent does not
exceed the allowed concentration level of the pollutant in the receiving water).

EPA is proposing to strengthen this requirement by requiring that, where a State
(or EPA where it issues the permits) allows large new or significantly expanded dis-
charges to these waters, discharge permits must result in “reasonable further
progress” toward water quality goals. Where possible, permits are to include an off-
set from another pollution source of one-and-a-half times the proposed new or ex-
panded discharge. At a minimum, the permit is to do no further harm to the receiv-
ing water. This provision would help to assure that pollutants that bioaccumulate
or are controlled based on mass loading, rather than concentration, do not make al-
ready polluted waters worse.

CONCLUSION

Most Americans are rightly proud of the tremendous progress the country has
made over the past 25 years in improving the quality of our rivers, lakes, and coast-
al waters. The days of rivers bursting into flame and lakes dying are behind us.

This accomplishment resulted from a team effort—Congress lead the way in pass-
ing the Clean Water Act and other Federal laws, and Federal agencies like EPA and
the Department of Agriculture did their part. But much of the real, on-the-ground
work has been done by the States, cities, small towns, and individual stewards of
the land, like farmers, ranchers, and woodland managers.

The 1972 Clean Water Act set the ambitious—some thought impossible—national
goal of “fishable and swimmable” waters for all Americans. At the turn of the new
millennium, we are finally within striking distance of that goal. We need to main-
tain our traditional programs to protect clean waters. But today, we are able to list
and put on a map each of the 20,000 polluted waters in the country. And, we have
a process in place—the TMDL program—to define the specific steps needed to re-
store the health of these polluted waters and to meet our clean water goals within
the foreseeable future.

It is critical that we, as a Nation, rededicate ourselves to attaining the Clean
Water Act goals that have inspired us for the past 25 years. The TMDL regulations
we have proposed draw on the core authorities of the Clean Water Act and refine
and strengthen the existing program for identifying and restoring polluted waters.
They provide a map that will support us in our effort to fulfill the original promise
of the Clean Water Act.

Some who have commented on the proposed regulations have suggested that we
are asking the country to take too great a step toward cleaner water and that we
should set aside these proposals. | respectfully and strongly disagree.

We began this effort over 3 years ago by forming a Federal Advisory Committee
including a wide range of interested parties. We used the report of this Advisory
Committee, and input from States and others, to develop a proposed regulation. We
extended the comment period on the proposed rules to January 20 of 2000 and ac-
tively sought public comments and input from all interested parties for 150 days.
We held a series of public meetings around the country on this proposal to respond
to questions and listen to alternatives.

A key theme of many of the comments we heard in developing the rule is the need
to increase financial resources for States to manage this effort and to assist pollu-
tion sources in implementing needed controls. We recognize this need. We have in-
creased funding for key State grant programs in recent years. Congress approved
the Administration’s requests to add $100 million to State grants for the nonpoint
pollution control program in fiscal years 1999 and 2000. Most importantly, for fiscal
year 2001, the President has proposed a major increase to EPA grants to States tar-
geted specifically for development of TMDLs. This funding, when matched by States,
will provide $75 million for this important work. This is complemented by the pro-
posed $1.3 billion increase in conservation programs at USDA. We heard the call
for increased resources and we responded.

Mr. Chairman, some observers will tell you that these new regulations are more
of the old, top-down, command-and-control, one-size-fits-all approach to environ-
mental protection. In fact, the regulations are guided by a vision of a dramatically
new approach to clean water programs.
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This new approach focuses attention on pollution sources in proven problem areas,
rather than all sources. It is managed by the States, rather than EPA. It is designed
to attain the water quality goals that the States have set and to use measures that
are tailored to fit each specific waterbody, rather than a nationally applicable re-
quirement. And it identifies needed pollution reductions based on input from the
grassroots, waterbody level, rather than relying on a single, national, regulatory an-
swer. In sum, we think we are on the right track to restoring the Nation’s polluted
waters.

Over the next several months, we will work with other Federal agencies, States,
and other interested parties to develop a final regulation to help the Nation better
achieve the goal of restoring polluted waters.

Thank you, Mr. Chairman and members of the subcommittee for this opportunity
to testify on EPA's efforts, in cooperation with States and other Federal agencies
such as the Department of Agriculture, to restore the Nation’s polluted waters.

1 will be happy to answer any questions.

STATEMENT OF WILLIAM NIELSEN, CouNciL PRESIDENT, EAu CLAIRE, WI, ON BEHALF
OF THE NATIONAL LEAGUE OF CITIES

Mr. Chairman, members of the subcommittee: | am Bill Nielsen, President of the
Eau Claire, Wisconsin City Council and a member of the National League of Cities
Energy, Environment and Natural Resources Steering Committee. | also served as
the only elected representative of the nation’s cities on the TMDL Federal Advisory
Committee. | am here today to testify on behalf of the National League of Cities
and the 16,000 cities across the Nation we represent on the regulations recently pro-
posed by the Environmental Protection Agency on Total Maximum Daily Loads.

I would like to make clear at the outset of my testimony that, while city officials
are distressed and frustrated by endless unfunded Federal mandates, we vigorously
support the goals and objectives of the Clean Water Act. We recognize and appre-
ciate the invaluable contribution made by the Federal Government in assisting
cities in restoring and protecting our nation’s rivers, lakes and streams. Without the
substantial financial investment made by all three levels of government in our mu-
nicipal wastewater infrastructure, cities would not have made the progress we have
over the past 20 plus years. Since the 1972 Amendments to the Clean Water Act
were passed we have been using best available technology to address pollutants
from point sources. We believed that the TMDL program would take the next step
in addressing the major remaining sources of pollutants—those from nonpoint
sources.

This partnership of Federal, State and local governments, as this committee
knows well, has resulted in significant reduction of pollution from point sources at
levels approaching 95 percent or better. NLC believes that EPA’s TMDL regulation,
if implemented as proposed, fractures our partnership and unjustifiably places the
burden solely on the nation’s cities.

That we continue to have impaired waterbodies is not in question. That some of
these impairments can be attributed to municipal activities or activities in munici-
palities is also not in question. What is in question is who will bear the preponder-
ant responsibility for attainment of water quality standards: those over whom there
is statutory control because they fall within the purview of the law, or those whose
contributions cause continued nonattainment of water quality standards?

We understand that the Clean Water Act principally addresses point sources. We
know there are sources contributing to stream degradation that do not fall within
the parameters of the Clean Water Act. What we do not understand is how EPA
can manipulate the statute to make municipalities—in effect—Ilegally responsible for
the pollutant contributions of sources not covered by the law.

The National League of Cities believes the TMDL proposal, if not amended, will:

« severely limit growth and economic development in urban areas;

« obstruct compliance with remediation of sanitary sewer overflows (SSOs) and/
or combined sewer overflows (CSOs);

« impose impossible requirements on discharges from municipal separate storm
sewer systems (MS4s);

< halt conversion initiatives to bring septic systems into treatment facilities and
thereby adversely affect logical and orderly annexation procedures;

« shift the financial burden for pollutant reductions from nonpoint sources to local
tax and ratepayers; and,

« generate endless litigation that will fall principally on National Pollutant Dis-
charge Elimination System (NPDES) permit holders, not on sources that contribute
to stream degradation.
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AFFECTS ON URBAN GROWTH AND ECONOMIC DEVELOPMENT

NLC believes that the proposed “offsets” and changes to the antidegradation poli-
cies of the Clean Water Act will have 5|gn|f|cant negative ramifications on growth
and economic development in the nation’s cities.

First, while the offsets are limited to “large” facilities, that is the direction munici-
palities are moving in dealing with wastewater treatment. We are unaware of any
decentralization initiatives of these operations occurring now, and it is doubtful that
such a strategy would be workable, cost-effective or even allowable. As the require-
ments imposed on municipal wastewater treatment facilities and their adjuncts—
CSOs, SSOs, and MS4s—become more complex and costly, consolidation, more often
than not, provides better opportunities for economies of scale, access to expert pro-
fessional staff, and adequate funding. Thus, as municipal wastewater treatment op-
erations move into the “large” category (defined as publicly owned treatment works
[POTWs] serving populations of 50,000 or more), the requirement will fall more
heavily on this sector of dischargers, thus penalizing, or halting entirely, efforts to
become more effective and efficient in meeting the needs of growing populations and
in controlling pollutants.

Second, from the perspective of municipalities, the statement in the preamble to
Part 111 (see Federal Register, Vol. 64, No. 162, page 46067) indicating that
“[e]xisting dischargers are likely to be in a poorer position to bargain for offsets be-
cause they may not have a realistic option to locate on a different water body” is
both naive and appallingly revealing of the agency’s agenda.

Water treatment facilities (both wastewater and drinking water) are located
where they are because they serve the needs of a specific population in residence
in a specified area. Moving them to “a different water body” is simply not an option
unless the agency envisions wholesale relocation of entire cities. NLC would argue
that these provisions are inappropriately applied to the nation’s cities, which should
be exempt from any offset requirements given the nature of municipal operations
that affect receiving waters.

NLC also has significant concerns with EPA’s suggestion that non-municipal (in-
dustrial) operations—which may actually be in a position to relocate to a more pris-
tine waterbody—be encouraged to do so. The nation’s city officials work very hard
to keep their communities economically viable. NLC can neither condone nor sup-
port a Federal agency’s policy that has such major ramifications and unintended
consequences for the economic well being of urban America.

While the preponderance of cities in the United States have populations of 50,000
or less, population is not inherently representative of pollutant loadings. It is un-
clear whether EPA proposes to exempt non-municipal (industrial) point sources in
these cities from the offset requirements. If that is not the case, the agency is again
encouraging behavior that is inimical to the interest of these cities by creating an
incentive for major industrial dischargers to move to smaller jurisdictions to avoid
having to comply with the offset provisions. This is unacceptable.

Third, NLC also takes exception to EPA’s rationale that “such narrowed coverage
[i.e., application of the offset policy to large new or significantly expanding discharg-
ers] is more likely to insure development of a successful market for pollutant trad-
ing.” Anyone who has ever been in a large city would know that they are primarily
surrounded by smaller cities—not by the nonpoint source activities that are respon-
sible for the preponderance of the remaining pollutants to the nation’s waterbodies.
It is much more likely that “success” in “pollutant trading”—assuming point source
to nonpoint source trading is even viable—would occur outside of urban areas, pre-
cisely where EPA is proposing it to be inapplicable. We completely disagree that the
target dischargers are “in the best position to achieve offsets.”

Since we oppose the idea of pollutant trading in the first instance, we are not pro-
posing that EPA broaden the applicability of this concept to more areas of the coun-
try. We merely wish to point out that the entire concept is fatally flawed.

And finally, we believe the proposed changes to the antidegradation policy will
have the effect of placing every waterbody in the United States on the table for
TMDL consideration. Such a policy will force growth and expansion to unpolluted
areas, particularly in light of the presumed “zero” discharge mandate that is implied
in the proposed regulations. In our view, the proposal establishes zero tolerance for
any new discharges in every city bordering or affecting a waterbody not meeting
water quality standards, thus precluding any growth or major redevelopment in al-
ready developed areas.

SHIFTING FINANCIAL BURDEN TO LOCAL TAX AND RATEPAYERS

NLC also has environmental justice concerns about the offset proposals. The pro-
posed rule, in effect, mandates that the nation’s larger cities—or rather its tax-
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payers—finance the pollutant control activities of private sector entities. In the case
of most nonpoint sources of pollutants, these entities will be outside the jurisdiction
of the city. City elected officials cannot justify the use of local tax dollars to finance
water pollutant control practices of entities over which we have no authority. And,
whether a point or nonpoint source is within or outside of the city boundary, cities
cannot finance the activities of a private/for profit venture. Nor can we justify such
expenditures to our local tax and ratepayers when there are significant environ-
mental and non-environmental unmet local needs. We, at the local level are cur-
rently struggling with implementation of the new Phase Il stormwater program.
That is where we need to invest our limited resources, not in solving problems
caused by others.

What is more, before we can implement effective offsets we need mechanisms that
will help identify what is coming from where, how much is coming from whom, and
whether there are strategies that will actually impact on these pollutants. This is
true not only for nonpoint sources, but equally relevant to any inter-media trades
such as EPA is proposing for waterbodies affected by air pollution.

There is also very little certainty involved in the implementation of best manage-
ment practices in the nonpoint source arena. EPA itself makes this case by elaborat-
ing on the uncertainty of successfully implementing and attaining the necessary re-
ductions from nonpoint sources and the inconsistent enforcement authorities avail-
able to insure such reductions actually occur. Were this not the case, the agency
would scarcely find it necessary to hold dischargers responsible for the attainment
of the reductions by including such reductions in the discharger's NPDES permit.

The proposal to incorporate assurances and enforceable mechanisms with respect
to offsets obtained by point sources in their NPDES permits is one of the most egre-
gious provisions in the proposed rule. NLC believes this proposed requirement clear-
ly exceeds EPA's legitimate authority. To the best of our knowledge, Congress has
not authorized the agency to designate point sources as surrogate authorities to en-
sure the attainment of water quality objectives from sources of pollutants not regu-
lated by the law. EPA has no authority to expand the law beyond Congressional in-
tent, nor can it take enforcement action against a specific discharger for the pollut-
ant loadings of another discharger. NLC does not believe the agency can circumvent
this fact by incorporating such requirements in an NPDES permit. Further, a city
cannot assume liability for the actions of others carried out under contract. In effect,
including pollutant loading reductions from sources outside of a city’s boundaries in
a municipal NPDES permit is unallowable.

In the abstract, offsets may indeed be more “cost effective” than financing the re-
moval of the last miniscule pollutant from a point source, but unless offsets work,
they will be totally useless. Until all pollutant sources function under the same, or
substantially similar, enforcement authorities, EPA cannot expect effective trading
markets by simply shifting the burden of controlling pollutants from nonpoint
sources to point sources.

WET WEATHER ISSUES (STORMWATER, CSOS, SSOS)

EPA has proposed strategies for addressing TMDLs that appear to have been de-
veloped without consideration of the interrelationships among programs, the over-
arching goals and objectives of the Clean Water Act, or previously negotiated agree-
ments between EPA and affected stakeholders. We believe, if implemented as pro-
posed, the rules will either preclude or inhibit the ability of municipal point sources
to comply with other significant requirements of the Clean Water Act. NLC believes
this is especially true with respect to wet weather issues: CSOs, SSOs and munici-
pal stormwater programs.

City officials believe the proposed TMDL rules will nullify virtually all of the
agreements reached by the three Federal advisory committees convened by EPA
over the last 15 years to address urban wet weather problems. This includes any
relief that may be realized from the recently concluded SSO FACA with respect to
wet weather facilities, as well as any relief granted municipalities in EPA’s August
1996 Interim Permitting Approach for Water-Quality Based Effluent Limitations in
Storm Water Permits which limited requirements to meet numerical effluent limits
in municipal separate storm sewer system discharges. The specter of exactly such
requirements seems inescapable in the continual references to wasteload allocations
for stormwater discharges under the TMDL proposal. This dichotomy is of signifi-
cant concern to the nation’s cities since we believe there is inadequate knowledge,
inexact technology, insufficient resources, and other insurmountable barriers, to as-
sure that such an objective is attainable. We are concerned about the likelihood of
having unattainable, enforceable standards imposed on local governments and reit-
erate our continuing opposition to the imposition of TMDLs on stormwater dis-



93

charges until there is a substantially improved and objective body of knowledge
demonstrating how and/or whether these objectives are realistic.

Stormwater

EPA has just finalized regulations for the Phase Il municipal separate storm
sewer systems (MS4s). EPA, in convening a Federal advisory committee to assist the
agency in developing these regulations, clearly indicated that it was the agency’s in-
tent that the Phase Il program—which will apply to cities in urbanized areas of
50,000 or more population—be significantly less complicated than the program de-
veloped by the agency for the Phase | cities. Many of the provisions in the Phase
Il MS4 regulations are based in large measure on recommendations and, in some
cases, agreements among the participants in the Federal advisory committee. The
use of general permits—as currently constituted—was perceived by the municipal
community as a major step in the direction of simplifying an unnecessarily com-
plicated program. If the TMDL proposal alters the use of general permits and infor-
mation required in the Notice of Intent (NOI), the agreements by many members
of the Phase Il Stormwater FAC—and the commitments made by EPA to the munici-
pal caucus—will, in effect, be nullified.

What is more, significant changes to the general permit provisions will invalidate
EPA's claim (see Federal Register, Vol. 64, No0.162, page 46084, C. Unfunded Man-
dates Reform Act) that there will be no impact on small governments. As cities have
learned from their experience! with the Phase | stormwater program, obtaining an
individual permit, which may well be the result of these proposed provisions, will
have a major financial impact on all local governments, including those with popu-
lations of less than 50,000.

Most importantly, the nation’s Phase Il cities are just now beginning to develop
their stormwater programs under a set of rules that were finalized last October.
About the time these cities will have completed their stormwater program planning
and begun implementation, a new regulation—TMDLs—will be superimposed creat-
ing a whole new set of criteria. A set of criteria, | might add, that we doubt anyone
will know how to implement. It is already an uphill struggle for cities to get voter
approval of new programs. Shifting targets and extensive program revisions exacer-
bate the problem not only for our local tax payers, but also for city officials who
are called upon to explain why they didn't get it right the first time.

NLC believes it is inappropriate to alter the parameters of general permits with
respect to municipal stormwater discharges; impossible to meet more stringent re-
quirements in a stormwater permit; and disruptive to continually change the re-
quirements of programs, such as the MS4 program, that are new and largely experi-
mental.

Combined Sewer Overflows/Sanitary Sewer Overflows

NLC is also concerned about the impact of implementing TMDLs on municipal
initiatives to comply with Federal requirements to address combined and sanitary
sewer overflows. If one Federal regulation requires cities to, in effect, divert these
overflows to treatment facilities—either expanded existing facilities or new ones—
what is the point of developing another regulation that will preclude cities from
doing so? Cities cannot comply with Federal directives to redirect excess wet weath-
er flows to treatment facilities while simultaneously being precluded from doing so
unless they can obtain substantial offsets from other sources. In addition, cities face
significant financing issues here. On the one hand the agency requires costly strate-
gies to address overflows; on the other hand, cities can only secure permits for such
facilities if they also buy offsets—all without any financial help from the level of
government mandating the requirements. Cities, which are facing close to $1 trillion
in unfunded water infrastructure needs over the next 20 years, simply do not have
the required resources to do both. As usual, EPA is continually “sensitive” in the
proposed TMDL rules to its own limited resources as well as those of the States,
but seems to be indifferent to similar constraints on local government.

Septic Systems

As a matter of good environmental policy, many cities are attempting to bring
users of septic systems into their treatment works as well. Here again, because of
the increases in discharges resulting from such conversions, the TMDL proposed
rules pose a disincentive to take such action because of the additional costs of off-
sets. Such a policy, we believe, will adversely affect local decisions and relationships
with respect to annexation policies and procedures.

1EPA estimated the cost of a Phase | permit to be between $35,000 and $75,000. Nationwide,
the average cost of a Phase | permit application is $650,000 to $750,000.
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In sum, NLC believes implementation of the proposed TMDL regulations would
serve as a disincentive to replace septic systems and as an absolute bar to comply-
ing with CSO requirements and any future SSO mandates. We do not believe that
EPA, in drafting the “significant expansion” proposals, adequately considered the
impact on municipalities with respect to their wet weather responsibilities.

LISTING DECISION

NLC is also concerned about the overreaching proposal to identify “threatened”
waters in the TMDL process. There are reportedly over 40,000 impaired waterbodies
that will be subject to TMDL requirements. We do not believe it is either appro-
priate or within the scope of the law to extend the program to waters that may,
at some uncertain future date, have problems. Addressing the known problems in
the nation’s waters should be the nation’s priority and limited resources should be
targeted to these waterbodies. We believe there is more than sufficient work for the
States and other affected entities in dealing with known impaired waterbodies. In
our opinion, it is both unnecessary and overburdensome to involve waters that may
have the “potential” to become impaired since the mere threat of being listed will
serve as a significant incentive to take appropriate pollution prevention measures.

NLC also believes the agency should require quality assured/quality controlled
data as the basis for making TMDL listing determinations. While citizen monitoring
activities are helpful, the results of these types of efforts cannot be the sole basis
for making determinations that have significant resource implications for the na-
tion’s cities unless the accuracy of the information has been validated.

City officials also object to the recommendation that there be limits on permit re-
newals in threatened waterbodies. Here again, EPA is targeting part of the problem
to be all of the solution. At a minimum there should be an analysis to identify what
sources are contributing to further impairment. The sources responsible for the im-
pairment should then be the subject of actions to minimize or eliminate their con-
tribution. The entire problem should not be presumed to come from point sources
since they are not the only sources contributing to stream degradation.

NLC RECOMMENDATIONS

At a minimum, NLC believes the following changes are essential:

Offsets: NLC believes the offset provision should be discretionary for municipal fa-
cilities on the part of the permitting agency. In such cases offsets should be allow-
able only where it can be demonstrated that such a policy is appropriate and will
not have adverse unintended consequences.

Stormwater Permits: NLC believes all (Phase | and Il) municipal stormwater per-
mits should be exempt from the TMDL requirements.

General Permits for Stormwater Discharges: EPA may find it necessary to alter
the information sought in an NOI for non-MS4 general permits. However, since the
stormwater regulations will apply for the first time to cities with populations be-
tween 50,000 and 99,999 (as well as those with populations under 50,000 in urban-
ized areas), NLC believes any such amendments should exempt all MS4 permits,
not just those issued to “small entities.” Furthermore, general permits as currently
designed should remain EPA’s primary recommendation to permitting authorities as
the optimal mechanism for municipal stormwater discharges.

Listing: Only waterbodies that are determined to be impaired by quality assured/
quality controlled data should be subject to listing for a TMDL.

STATEMENT OF JAMIE CLOVER ADAMS, SECRETARY, KANSAS DEPARTMENT OF AGRI-
CULTURE, ON BEHALF OF THE NATIONAL ASSOCIATION OF STATE DEPARTMENTS OF
AGRICULTURE

Mr. Chairman and members of the subcommittee, thank you for the opportunity
to present testimony on the Environmental Protection Agency’'s (EPA) proposed
rules on Total Maximum Daily Loads (TMDLs). My name is Jamie Clover Adams.
| am the Secretary of the Kansas Department of Agriculture and | appear today on
behalf the National Association of State Departments of Agriculture (NASDA) and
my colleagues from across the nation.

We share your commitment to cleaning up the waters of the United States. Amer-
ican agriculture is dependent upon continued access to clean water, air, and fertile
land for its viability. There are four issues of great concern to the nation’s Secretar-
ies, Directors and Commissioners of Agriculture regarding the proposed TMDL rule.

« It greatly exceeds EPA's statutory authority;
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¢ It jeopardizes successful voluntary, incentive-based, nonpoint source manage-
ment programs,

¢ It significantly expands command and control regulatory mandates with no
flexibility to implement strategies that achieve results; and

« It fails to recognize the substantial State resources needed to address nonpoint
source pollution—financial and technical assistance, scientific data, monitoring and
Best Management Practice (BMP) research.

A. THE TMDL RULE EXCEEDS EPA’'S STATUTORY AUTHORITY

We disagree with EPA that the Clean Water Act (CWA) provides ample authority
to regulate nonpoint sources of pollution. Legislative history is clear that Congress
made a conscious decision to treat point and nonpoint sources differently and sepa-
rately. Point sources are directly regulated through National Pollutant Discharge
Elimination System (NPDES) permits and nonpoint sources are addressed and man-
aged under Section 319. In fact, in the EPA brief filed as part of Kansas Natural
Resources Council and Sierra Club v. Carol Browner and State of Kansas, defend-
ant-intervenor, EPA makes this very point. They argued, “Congress did not include
any provisions requiring States or EPA directly to regulate nonpoint sources . . .
Rather, under Section 319 of the Act, Congress required States to prepare reports
and develop management programs addressing various strategies, including ‘best
management practices,” to reduce pollution from nonpoint sources.” We believe the
intent of the Clean Water Act is clear and EPA has also acknowledged this fact—
nonpoint sources of pollution are not subject to mandatory regulations under the
Clean Water Act, but are to be addressed through voluntary, outcome-based pro-
grams. It is imperative that the TMDL program not require States to operate in any
different manner.

B. THE RULE JEOPARDIZES SUCCESSFUL PROGRAMS ALREADY BEING IMPLEMENTED

The Clean Water Act contains valuable provisions for nonpoint source manage-
ment under Section 319 and 208. Also, farmers and ranchers have made great
strides through their participation in programs established under the 1985, 1990
and 1996 Farm Bills. States are developing and implementing their own programs.
For example, in my own State of Kansas, we are implementing voluntary incentive-
based practices as part of the Governor's Water Quality Initiative, and we have
monitoring data which shows these practices are improving the water quality in the
area.

EPA’'s TMDL rule fails to give States the flexibility that is needed to build on our
progress. Instead, EPA’s TMDL proposals substantially rewrite implementation of
the Clean Water Act with prescriptive requirements, short deadlines, new and addi-
tional layers of planning, implementation, and oversight. This is counterproductive.

States are on the forefront of addressing nonpoint water quality issues. We know
what the problems are, we know what programs will help. States don’'t need EPA
trying to dictate and prescribe solutions. In Kansas, we have written and are imple-
menting 120 TMDLs in the Kansas Lower Republican Basin. We will have more
done in the Upper and Lower Arkansas River Basins, as well as the Cimarron Basin
by mid-2000. Lack of flexibility in the TMDL rule will slow our progress and our
efforts to improve water quality in Kansas.

C. THE TMDL RULE SIGNIFICANTLY EXPANDS “COMMAND AND CONTROL" REGULATORY
MANDATES WITH NO FLEXIBILITY TO IMPLEMENT STRATEGIES THAT ACHIEVE RESULTS

States must have flexibility to build on programs that are already working to im-
prove water quality. Almost all States are utilizing existing laws, regulations, strat-
egies and programs to address water quality concerns related to agricultural runoff.
States are aggressively pursuing and expanding resource conservation efforts to
minimize nonpoint source pollution. To reduce nonpoint source pollution and im-
prove water quality, we must have the cooperation of the agricultural community.
Proceeding with a strategy that is based on heavy-handed mandates will not foster
cooperation. In Kansas, for example, we implemented a State, voluntary, incentive-
based program to reduce atrazine runoff. In the target subbasin, one-on-one work
with landowners has resulted in 100 percent participation and improvements in
water quality.
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D. EPA'S RULE FAILS TO RECOGNIZE THE SUBSTANTIAL STATE RESOURCES NEEDED TO
ADDRESS NONPOINT SOURCE POLLUTION—FINANCIAL AND TECHNICAL ASSISTANCE,
SCIENTIFIC DATA, MONITORING AND BMP RESEARCH

Over the past two decades, Federal agencies have seriously under-invested in
nonpoint source abatement programs. Nonpoint source programs have received only
one to 2 percent of what has been spent on point source control. Technical assist-
ance is equally as important as financial assistance for best management practices
(BMPs). In Kansas, convincing farmers and ranchers to implement BMPs takes one-
on-one dialog and assistance with implementation. Water quality data in all States
is not adequate to make the kinds of decisions the EPA rule requires. Even in
States like Kansas, where we have a network of 200 monitoring stations across the
State that have been in place for 20 years, significant data gaps exist. Work in the
Governor’'s Water Quality Initiative required additional chemical monitoring, as well
as biological monitoring.

States, like Kansas, are also investing in best management practice research.
Farmers and ranchers want to do the right thing. We need to continue to provide
the tools for them to do the job in a cost-effective way. We need help funding this
type of research.

EPA’s economic analysis greatly underestimates the cost of implementing TMDLs
to the States and the private sector. In Kansas, the State Conservation Commission
estimated the cost to implement practices on 192,000 acres in Nemaha County to
achieve high priority TMDLs at $4 to $5 million. With the average value of produc-
tion per farm in the county at $90,000, high priority TMDL implementation will cost
four to 5 percent of the average farm'’s gross income.

SUMMARY OF REMARKS

Proper management of nonpoint source pollution lies in State and local efforts. It
is important to note that the Clean Water Act gives States the lead responsibility
to prevent, eliminate, and reduce pollution. EPA’s proposed regulations do not re-
flect this leadership role for the States. We need that partnership to jointly tackle
the challenges of further reducing nonpoint source pollution. We hope the sub-
committee will review our concerns closely.

1. The TMDL rule exceeds EPA’s authority. It is a rigid, top-down program that
will not improve water quality.

2. It fails to recognize the substantial costs associated with its implementation.
Without adequate funding, States will not be able to move forward in addressing
agricultural nonpoint source pollution.

3. It is important to remember that this is NOT about pushing paper and process,
it is about people. It's about farmers and ranchers, their livelihoods, their busi-
nesses and their families.

We stand ready to work with Congress, EPA, and USDA on constructive solutions
to improve water quality. On behalf of my State colleagues, | thank you for this op-
portunity to speak before the subcommittee.
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STATEMENT OF DAVID HOLM, PRESIDENT, ASSOCIATION OF STATE AND INTERSTATE
WATER POLLUTION CONTROL ADMINISTRATORS

Mr. Chairman, members of the committee and subcommittee. My name is David
Holm. | am the President of the Association of State and Interstate Water Pollution
Control Administrators (ASIWPCA) and the Director of the Colorado Water Quality
Control Division. ASIWPCA is the national, professional organization of State offi-
cials who are responsible for implementation of the Clean Water Act. As those on
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the front line, the Association’s membership has a unique perspective on the issues
before this committee.

In the 1972 Clean Water Act, Congress gave the States the lead role to develop
and implement the water quality program. States support the Act's goal to restore
and maintain the nation’s water quality and we believe the establishment of total
maximum daily loads (TMDLs) is one of many important mechanisms to be used
to achieve cleaner water.

The States have been in a continuing dialog with USEPA concerning the proposed
regulation. As co-regulators, we met to address State issues and consider options for
addressing those concerns. In addition, ASIWPCA has sponsored a series of State/
EPA conference calls on the regulations and has been a co-sponsor with the Western
Governors Association of a series of workshops. These forums have allowed signifi-
cant discussion that, we are hopeful, will ultimately bear fruit. USEPA appears to
be receptive to a number of State recommendations to modify and streamline the
current proposal and build upon existing program authorities.

Because of constraints placed on USEPA in the rulemaking process, the Agency
has not been able to make any commitments to the States. For this reason, Mr.
Chairman, my comments will address the regulation as proposed.

States have invested significant staff resources in analyzing the proposed rule and
have spent many hours in joint consideration of the anticipated impacts on our ex-
isting programs. What we see here is an effort by USEPA to move the water quality
programs forward, which is of course laudable. We are concerned however, that the
rule, as proposed, will have serious, if perhaps unintended, consequences on State
programs. For details, we refer you to the attached written comments developed
jointly by ASIWPCA, the Environmental Council of the States (ECOS) and the
Coastal States Organization (CSO) which were shared with USEPA in the spirit of
partnership as co-regulators.

States are mindful that the proposed wholesale modification to the TMDL regula-
tion is being put forth in the context of existing statutory authorities and current
funding levels. We caution that State program budgets and staffing levels are not
sufficient to implement the current regulation. Those levels will not likely to grow
to meet an ambitious waterbody restoration agenda merely because an arcane Fed-
eral regulation is changed.

SECTION 303(D)

The provisions of Section 303 (d)(1)(A) are fairly limited. States must:

(1) identify waters that do not meet State water quality standards (WQS) after
application of basic point source control requirements,

(2) prioritize those waters and

(3) determine the total waste load the water body is able to receive and still meet
WQS (with a margin of safety).

USEPA has 30 days to take approval action on a State submittal. If USEPA dis-
approves a State list or TMDL, they have 30 days to finalize one.

HISTORICAL PERSPECTIVE

The Clean Water Program is complex and, as the attached diagram illustrates,
TMDLs were envisioned as one component of a broad Clean Water Act program.

Since 1972, States have allocated the limited funds available to address the ambi-
tious Clean Water Act agenda. They established water quality standards, built and
managed permitting and enforcement programs, financed municipal wastewater
treatment facilities and developed nonpoint source (NPS) and watershed manage-
ment programs. Since TMDLs were expensive and time consuming and the data and
state-of-the-art was limited—other Clean Water Act and State authorities were gen-
erally more useful.

USEPA's priorities varied and did not, until recently, include TMDLs. Due to the
failure of States and USEPA to achieve Section 303(d) there have been numerous
court cases. States agree that TMDLs should be a meaningful and fundamental
component of State water quality management programs. To bring this about, the
Association believes that three fundamental challenges must be addressed:

1. The significant lack of funding and adequate initiatives to address nonpoint
source and other water quality problems in the current program,

2. Major gaps in available data, research and monitoring, and

3. Insufficient attention to multi-media and multi-jurisdictional water problems.

GUIDING PRINCIPLES

In moving forward to improve the TMDL program, State water quality and envi-
ronmental program managers emphasize:
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1. The States’ lead role in the nation’s clean water program must be maintained.

2. TMDL requirements need be flexible and consistent with (a) existing statutory
authority, (b) available resources, and (c) State water quality agency jurisdiction.

3. Existing initiatives should be used, wherever possible, to achieve objectives.

4. Expectations need to be clearly focused on desired environmental outcomes.

5. The iterative approach is crucial to success, particularly for nonpoint sources.

The magnitude of the task is formidable. Assuming an even distribution and no
additional TMDLs, one TMDL would need to be approved each workday for the next
15 years by each of the 10 USEPA Regional Offices to complete all of them. Assum-
ing (optimistically) that an “80 percent savings” could be achieved (taking advantage
of lessons learned, economies of scale, and delisting inappropriate waters), States
would have to produce (and USEPA approve) one TMDL per week per USEPA re-
gion for the next 15 years. This does not consider the need to plan for implementa-
tion, conduct additional monitoring, or actually implement the TMDL. Unless addi-
tional funds are provided, State would have to divert resources from other worth-
while water quality activities to keep on schedule.

State experience demonstrates that cost estimates developed by USEPA are inad-
equate and incomplete (see attachments). USEPA states that TMDLs will cost
$25,000 each. But, a mid-range is more likely to be $300,000-$1,000,000, depending
on complexity (in Long Island Sound, $20,000,000 has been spent thus far on a nu-
trient TMDL). Annual costs for a decent effort at the State level could be in the
range of $670 Million-$1.2 Billion.

CONCERNS REGARDING USEPA’S PROPOSED REGULATION

The Association has read a significant number of the comments submitted to
USEPA on their proposal. Commenters share a common interest in the overall goal
to improve water quality and further develop and implement TMDLs. But, they dif-
fer greatly regarding:

(1) How much of a burden can legally and realistically be placed on Section 303(d)
to carry out the Clean Water Act and

(2) The appropriate role of Federal, State, and Local governments.

The primary State concerns are that:

e The proposal broadly expands the Federal role in water quality management
and permitting, which would seriously undermine USEPA'’s relationship with State
government.

e The role of Section 303(d) is greatly enlarged, beyond what the Act envisioned.
It is not clear to the States, for example, that USEPA has statutory authority to:

1. Cover waters that are: (a) impaired solely by nonpoint sources, (b) are not vio-
lating WQS or (c) have solutions underway using other authorities;

2. Require that implementation plans: (a) be part of TMDLs and (b) include ex-
plicit assurances that the plan will be fully implemented, fully funded, adequately
monitored, and fully compliant with the WQS; and

3. Intervene in a State’'s TMDL development or administration of the delegated
point source permit program (to permit NPS or issue expired permits).

* The proposal is too prescriptive. States should be able to take alternative ap-
proaches that achieve the intended environmental outcome (functionally equiva-
lency) particularly with regard to nonpoint and wet weather sources.

e The proposal adds burdensome new layers to the existing program. The addi-
tional lists, implementation plans, reporting, etc., confuse an already complex situa-
tion and waste scarce resources.

* The proposed regulations would significantly restrict State ability to take “adapt-
ive management approaches” to TMDL development and implementation.

e State water quality program officials cannot unilaterally develop TMDLs and
implementation plans for problems that are beyond their jurisdiction. Impairments
to Interstate and international waters also present unique challenges.

« USEPA does not acknowledge the significant funding increases needed.

BOTTOM LINE

The likely outcome of USEPA'’s proposal (unless refinements are made) would be
less environmental progress and more litigation and delay. While the proposal is
premised on the need for a major significant shift away from the historic point
source focus toward watershed-based restoration, they reflect a pervasive top-down
approach. This is unworkable where NPS management is the primary challenge and
locally led initiatives are essential.

NPSs need to be treated differently and with less analytical rigor than point
sources. USEPA's proposal does not go far enough in recognizing that it is often im-
possible, given the data and resources available and the timeframes envisioned, to
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precisely quantify pollutant loadings from NPS runoff or to predict with certainty
specific load reductions that will result from a given management practice. Achiev-
ing WQS requires an iterative process in which management practices are applied
in watersheds, progress is made and evaluated, programs are adjusted and nec-
essary additional funding is secured.

It is not fair or realistic to expect that States could successfully implement a pro-
gram that is beyond the plain reading of the Clean Water Act. States should not
be used as surrogates to impose requirements that USEPA would have no authority
to apply. Unless the broad array of stakeholders are willing to support the approach,
partnerships States have worked very hard to achieve in the NPS arena will start
to unravel and momentum will be lost.

Unintended consequences are also a concern. USEPA'’s proposal imposes signifi-
cant barriers to environmentally beneficial projects and community revitalization as
well as encourages urban sprawl—since new or significantly expanding sources
could not locate in impaired watersheds. States would be required to make decisions
based on information that they cannot scientifically or legally defend. RCRA and
Superfund program experience indicates that once a water body is on a 303(d) list,
a stigma attaches that makes it difficult to cooperatively solve problems. There are
too many unanswered questions:

* What is USEPA prepared to do to assure they have the resources to administer
the approach proposed?

* What sort of TMDL is approvable; will an approved 319, estuary or coastal zone
management, habitat conservation or species recovery plan be acceptable?

« How can States control transboundary air deposition; what is USEPA willing
to do under the Clean Air Act? Can a TMDL be approvable for abandoned mine
drainage, when there is inadequate and unpredictable funding? What are Federal
agencies willing to do for re-mining of abandoned mine lands?

« How will USEPA streamline its process to meet the deadlines? How will the 135
day Section 7 consultation under the Endangered Species Act be reconciled with a
USEPA 30 day deadline to act on lists and TMDLs? What happens if USEPA does
not act within their deadline?

« Will USEPA decisions be held to the same high standards as States? What will
USEPA do if a State cannot provide reasonable assurance re: funding?

* Will affected Federal Agencies commit to complete their implementation plan
responsibilities by the scheduled deadlines? What if they do not?

« How will TMDLs on interstate and regional waters be addressed? What hap-
pens when TMDL development cannot be synchronized with related activities (revi-
sion/consistency of WQS, USEPA nutrient criteria development, etc.)?

* What happens if a State’s best efforts cannot bring a stream into compliance?

STATE RECOMMENDATIONS TO IMPROVE USEPA’'S PROPOSED TMDL REGULATIONS

The plain reading of the statute leads the Association to conclude that:

TMDLs should be limited to a credible technical analysis which identifies the
maximum allowable pollutant load (or other conditions) necessary to attain WQS for
the pollutant(s) of concern.

Section 303(d) should apply only to impaired waters where TMDLs can make a
meaningful contribution to solving the problem.

Resources: Funding for Section 106 (State water quality management) and Section
319 (nonpoint source control) must triple—with increases targeted to impaired wa-
ters. Major increases are also needed in the U.S. Department of Agriculture pro-
grams to provide needed technical assistance and support conservation practices in
impaired watersheds.

MONITORING, LISTING AND DELISTING

¢ List Cycle: USEPA should establish a 5-year listing cycle and provide at least
2 years lead time after promulgation before the next list must meet new require-
ments.

* Methodology and Use of Data: States (not USEPA) should to determine what
data are credible and appropriate for use in the listing process. Decisions must be
based on credible and appropriate data (not anecdotal evidence or evaluated data)
that indicate exceedance of State WQS. The mere presence of a listed species under
the Endangered Species Act or exceedance of a maximum contaminant level (MCL)
threshold under the Safe Drinking Water Act is inadequate.

¢ Delisting: States should be able to delist waterbodies using the same procedures
and methodologies that apply to listings at any time when sufficient new data is
available that indicates WQS are attained or a TMDL is approved by USEPA.
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Scheduling and Priorities: USEPA should not mandate priorities or schedules.
States should have discretion to set them, in consultation with the public, based on
all relevant considerations. They should be able to adjust schedules beyond the 15-
year deadline for good cause.

Implementation/Reasonable Assurance: States should be able to reference and if
necessary update water quality management plans at the same time or following
submission of a TMDL—implementation plans should not be a required TMDL ele-
ment. For NPS, States should be able to implement a variety of controls as expedi-
tiously as possible, as described in their upgraded NPS management programs or
other recognized mechanisms (existing water resource management programs such
as. estuary plans, 6217 programs, forest management plans, Federal land manage-
ment plans and other effective programs in the States).

Public Involvement: The proposal needs to recognize the enormous effort, time and
resources required throughout the process to achieve meaningful consultation and
involvement. The public petition process proposed undermines that effort. Petition-
ers should be required to demonstrate to USEPA that they have exhausted their ad-
ministrative remedies at the State level.

USEPA Action: It is the States’ responsibility, in the first instance according to
the Clean Water Act, to develop and propose TMDLs. USEPA has no authority to
do so (absent their disapproval of a State’s TMDL). USEPA should describe its
methodology and approval process and use the State listing methodology when tak-
ing action. If USEPA does not act in 30 days, a State submittal should be deemed
approved.

CHANGES TO THE NPDES PERMIT AND WATER QUALITY STANDARDS PROGRAMS

¢ USEPA Actions in Delegated States: Problems with State permit programs
should be addressed under NPDES delegation agreements and current regulations.
USEPA has no authority under the Act to issue an expired permit or to permit
NPSs. Based on USEPA's track record, it does not seem realistic to assume that
their proposal would ever work.

¢ Interim Period Before TMDL Development and Approval/Offsets: States should
develop site-specific and/or watershed approaches that are consistent with current
anti-degradation regulations and continued progress toward water quality goals.
USEPA should delete the proposed offset provision.

¢ General Permits: Alternative sets of requirements should be allowable, depend-
ing on whether the discharge would be to a waterbody that is meeting WQS or im-
paired, with the goal of no-net increase in impaired waters. The TMDL program
should not make the general permit process as resource intensive as issuing individ-
ual permits.

Summary: The Association, in conjunction with the Environmental Council of the
States and the Coastal States Organization, has commented to USEPA that existing
statutory authorities do not provide for the level and kind of requirements outlined
in the proposed regulation. This is particularly true for the nonpoint sources of pol-
lution. We have serious concerns that the proposed regulation inherently limits the
policymaking discretion of the States.

We are convinced that this proposal is a significant rulemaking under Unfunded
Mandates Reform Act which requires USEPA to hold the cost to States of new man-
dates as low as possible and to seek funds from Congress in the next fiscal year
to offset those costs. It is also subject to the President’'s Executive Order 13132, is-
sued in August 1999 which states: “Where there are significant uncertainties as to
whether national action is authorized or appropriate, agencies shall consult with ap-
propriate State and local officials to determine whether Federal objectives can be
attained by other means.”

Congress has a critically important role in clarifying its intent and in contributing
to the creation of an appropriate framework under which we all may proceed. We
asked that the committee support State efforts to identify and further explore with
the USEPA, other means to attain our collective water quality objectives, as envi-
sioned in the above referenced authorities.

Congress will also have a significant role in determining the amount and kind of
funding resources to be made available to the States, to local governments and to
the USEPA and USDA for implementation of the overall TMDL program. We would
like to enter into discussions with you and with the appropriating committees to se-
cure the funds necessary to create, develop and implement a successful TMDL pro-
gram.

The States would also like to enter into discussions with the Congress and the
USEPA relative to the reauthorization of the Clean Water Act. Because several of
the issues addressed in the proposed rule can be considered as statutory in nature,
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we ask that the Congress be a leader in future dialogs relating to Clean Water Act
autrorities and any necessary amendments to achieve our overall water quality
goals.

Mr. Chairman, we thank you for the opportunity to present the perspectives and
recommendations of the State Environmental, Water Quality and Coastal program
officials. We appreciate the leadership role the committee is demonstrating on
TMDLS and the work of your staffs to assure that Congressional intent and inter-
ests are being incorporated into USEPA's rulemaking. We look forward to having
the opportunity to continue to work together toward the achievement of cleaner
water for all Americans.

Attachments: Comments on the USEPA proposed regulations, (Joint letter by the
ASIWPCA/ECOS/CSO); Fact Sheet: State TMDL Resource Needs, Summary USEPA
Cost Estimates; Excerpts of State Comments

STATEMENT OF THE ASSOCIATION OF STATE AND INTERSTATE WATER POLLUTION
CONTROL ADMINISTRATORS

January 19, 2000.

Hon. CaroL M. BROWNER, Administrator,
U.S. Environmental Protection Agency
Washington, DC.

DeEArR Ms. BRowNER: We write on behalf of the undersigned organizations con-
cerning USEPA's proposed revisions to the agency's water quality regulations, 40
CFR parts 122, 123, 124, 130, and 131, published in the Federal Register on August
23, 1999.

These State organizations have worked together to develop the attached com-
ments and may also submit individual comments reflecting media specific perspec-
tives. We appreciate the opportunity to comment on the proposal, which represents
one of the most important and sweeping initiatives in the nation’s effort to protect
its waters.

There are several points of overarching importance that we wish USEPA to keep
in mind as it evaluates the detailed comments that follow.

(1) Congress provided in the Clean Water Act that the States should have “the
primary responsibility and rights . . . to prevent, eliminate and reduce pollution,
(Section 101(b)).

(2) States, having this authority, should be full partners with USEPA in the man-
agement, protection and restoration of water resources.

(3) States support the goal of the Clean Water Act and are empathetic as to the
position in which the USEPA has been placed by the series of TMDL court cases.

(4) The Federal executive branch, through the President's Budget Request and its
negotiations with the Congress, needs to secure significant additional Federal fund-
ing for the Clean Water Programs.

The Federal Water Pollution Control Act clearly identifies the States’ lead role in
developing and implementing water quality management programs. The States ac-
cept the responsibility to address important water quality problems and to be ac-
countable for progress.

States should be considered by USEPA as full partners in the management, pro-
tection and restoration of water resources. USEPA may not as a matter of law or
policy consider that States are merely an interest group or stakeholder in the imple-
mentation of the Clean Water Act.

The undersigned organizations represent those public servants on the front line
in the efforts to protect our nation’s water quality. It is the State and local govern-
ments that will be called upon to implement, substantially pay for, and defend the
USEPA's final regulations in court. As USEPA has stated publicly . . . for USEPA
to be successful its mission, the States must be successful in attaining their environ-
mental goals.

States have from the outset, supported and worked toward the accomplishment
of the goals of the Clean Water Act to restore and maintain water quality. The
States understand the implications of the numerous court cases on this subject.
Translating and transforming those court actions and different opinions into an op-
erating program and regulations applicable throughout the country is a formidable
task.

The proposed regulations are premised on a major and significant shift away from
the historic point source focus toward a watershed based restoration approach. Yet,
the proposed regulations reflect a pervasive top-down, command-and-control ap-
proach to water quality protection, which is unworkable where nonpoint source
management is the primary challenge. While States support this shift to the water-
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shed approach, the available scientific, financial and management tools are inad-
equate to assure successful implementation.

It is critical that the Federal executive branch commits to and works aggressively
for significant Federal funding increases to address water quality problems and sup-
port State environmental agencies. In our judgment, the infusion of sufficient fund-
ing to existing programs and supporting mechanisms could greatly enhance State
efforts to accomplish the majority of the Federal objectives underlying the proposed
revisions. Moreover, the imposition of unfunded mandates on States, or mandates
that are paid for at the expense of other State programs, is unacceptable.

In 1995 the Congress recognized this principle in the adoption of the Unfunded
Mandates Reform Act. We believe this principle requires the USEPA to hold the cost
to States of new mandates under the proposed regulations as low as possible, and
also firmly commit to seek funds from Congress in the next fiscal year to offset
these costs. We can document through the implementation of established TMDL'’s
that the costs associated with the proposed regulations will far exceed the expendi-
tures anticipated by USEPA.

Finally, there are significant uncertainties as to congressional intent in the Fed-
eral Water Pollution Control Act and the legal basis for several of the proposed new
requirements. For example, the State organizations are not convinced that there is
a statutory basis for (1) requiring the inclusion in 303(d) lists and TMDL develop-
ment for waters impaired solely by nonpoint sources; (2) requiring that implementa-
tion plans be submitted as part of TMDL's; or (3) providing the USEPA with the
authority to intervene in a State’s development of a TMDL.

These concerns are raised in light of the President's Executive Order on federal-
ism (August 1999).

National action limiting the policymaking discretion of the States shall be
taken only where there is constitutional and statutory authority for the action
and the national activity is appropriate in light of the presence of a problem
of national significance. Where there are significant uncertainties as to whether
national action is authorized or appropriate, agencies shall consult with appro-
priate State and local officials to determine whether Federal objectives can be
attained by other means. (Executive Order 13132; Section 3(b)).

The Executive Order contemplates exactly the kinds of uncertain authority pre-
sented in the proposed regulations, inasmuch as the proposed regulation clearly lim-
its the policymaking discretion of the States. The Executive Order thus requires the
USEPA to explore with States whether there are other means to attain the Federal
objectives—clean water for all Americans, which we share.

These “other means” would, at a minimum, require that USEPA incorporate the
maximum degree of flexibility into the revised regulations. Water quality problems
generally, and nonpoint source problems in particular, vary greatly from State to
State, within a State (or States), and from watershed to watershed. Such problems
can also vary significantly within the same watershed from season to season and
from year to year.

Simply put, (1) States must have the authority, commensurate with their respon-
sibility, to develop and establish water quality programs and remedies to solve site
specific pollution problems, (2) a prescriptive, top down, command and control, na-
tional approach, is inappropriate and counter productive and, (3) significant funding
increases will be necessary to implement the existing TMDL requirements, let alone
any additional responsibilities.

The regulations must be crafted to accommodate a myriad of approaches and it-
erative management in moving toward attainment of water quality standards.
States need the flexibility to set priorities, establish realistic schedules, use func-
tionally equivalent State programs in lieu of USEPA’s permit-based approach for
s?fme sources, adopt innovative programs, and rely on incentive-based and voluntary
efforts.

These facts make it imperative that the USEPA and the States work cooperatively
to ensure that any revisions to the TMDL and related programs are workable. We
stand ready to assist the Agency in achieving a successful outcome.

Attached is a compendium of specific comments addressing specific concerns with
the proposed regulatory revisions. We look forward to working with the USEPA to
ensure that America honors its commitment to clean water in the most reasonable
and effective way possible.

Sincerely,
LEWIS SHAW,
ECOS President, Secretary of the
South Carolina Department of
Health and the Environment.
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J. DALE GIVENS,
ECOS Water Committee Co-Chair,
Secretary, Louisiana Department
of Environmental Quality.

SARAH COOKSEY, CHAIR,
Coastal States Organization, State
of Delaware.

J. DAvVID HoLm,
ASIWPCA President, Director, Col-
orado Division of Water Quality.

JoN. L. CrAIG,
ASIWPCA Vice President, Director,
Oklahoma Division of Water Qual-

ity.

FOREWORD

The State managers of this nation’s environmental, water quality and coastal pro-
grams have developed the attached comments on the proposed TMDL regulations.
The comments have been reviewed and approved by the Environmental Council of
the States (ECOS), the Association of State and Interstate Water Pollution Control
Administrators (ASIWPCA) and the Coastal States Organization (CSO).
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Attachment 1: States’ Recommended Water Quality Assessment, Protection and Restoration Process

I. GENERAL RECOMMENDATIONS

The U.S. Congress, under the auspices of the 1972 Clean Water Act, gave States
the lead role in the development and implementation of the water quality program.
Because of this central role, States will be directly impacted by the proposed
changes in the TMDL program.

States support the goal of the Clean Water Act to restore and maintain the na-
tion’s water quality. States also believe that the establishment of total maximum
daily loads (TMDLs) is one of many important tools to be utilized in the pursuit of
cleaner water.

States have been actively cleaning up the nation’'s waters for nearly half a cen-
tury. The achievement of impressive results are clearly evident nationwide. The
water is cleaner, in spite of the tremendous population growth, expanded urbaniza-
tion, industrialization and recreational demands placed on limited water resources.
States are very proud of the fact that the Clean Water Act is among the most suc-
cessful environmental statutes in history.
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With the initial passage of the Federal Water Pollution Control Act Amendments
of 1972 (Public Law 92-500), USEPA and their State partners set a course for ad-
dressing the highest priority pollution problems first. It is for this reason that the
establishment of State water quality standards and permitting programs, the design
and construction of municipal waste water treatment facilities and the development
of Section 208 areawide planning and nonpoint source management programs, took
precedence over the establishment of total maximum daily loads (TMDLs).

Tremendous strides have been made over the past several decades and significant
water quality improvements have been achieved. It is now appropriate to focus pri-
ority attention on the requirements of Section 303(d) of the statute and to establish
TMDL's as a meaningful and fundamental component of State water quality man-
agement programs.

To bring this about, USEPA and the States will need to place particular emphasis
on three key fundamental challenges:

e The need for substantial additional funding to address nonpoint source related
and other water quality problems,

« The presence of serious gaps in data, research and monitoring, and

-b‘ll'he lack of sufficient attention to multi-media and multijurisdictional water
problems.

The States and their representative organizations (ASIWPCA, CSO and ECOS)
have carefully reviewed the draft proposal and are supportive of its overall goal and
intent. comments and recommendations, States emphasize the following principles.

1. The States’ lead role in the nation’s clean water program must be maintained.

2. Requirements must be flexible and consistent with existing statutory authority,
available resources and the jurisdiction of State water quality agencies.

3. Existing programs and initiatives should be used, wherever possible, to carry out
our water quality objectives. These include Sections 319, 305(b), 303(e), and 320 of
the Clean Water Act, Section 6217 of the Coastal Zone Act Reauthorization Amend-
ments, forestry management plans, habitat conservation plans and species recovery
plans, as prepared pursuant to the Endangered Species Act, and other existing prov-
en programs. (See attachment 1).

4. Expectations need to be clearly and consistently focused on desired environ-
mental outcomes. TMDLs should promote stakeholder cooperation and not create
disincentives for broad-based public participation.

5. The iterative approach to solving problems, along with stakeholder involvement,
has been and will continue to be crucial to successful water quality management,
particularly for nonpoint sources. Point and nonpoint sources should be dealt with
equitably, In a manner that is sensitive to their different characteristics.

With these principles in mind, the States have the following concerns regarding
the proposed regulations:

The proposal broadly expands the Federal role in water quality management,
which would seriously undermine USEPA's relationship with State government. The
pervasive tone is one of USEPA command and control in all aspects of the TMDL
program, which is neither necessary nor desirable. Instead, the proposal should seek
to collaboratively improve programs where Federal, State and Local entities are em-
powered to fulfill their respective roles.

¢ The role of Section 303(d) is greatly enlarged without clear congressional man-
dates. States do not believe, for example, that USEPA has clear statutory authority
for proposed nonpoint source requirements. (See attachment 1)

¢ The proposal is too prescriptive and certain details should be embodied in guid-
ance. States need maximum flexibility to achieve intended environmental outcomes.
State functionally equivalent approaches should be supported and encouraged. In-
consistencies between the preamble and the regulations need to be eliminated so
that it is clear what would be required.

« The proposal adds burdensome new layers to the existing program for example
requiring additional lists, and TMDL implementation plans. USEPA and the States
should work cooperatively together to address impaired waters and to improve the
public’'s understanding of water quality (e.g. through program improvements to Sec-
tion 305(b) and 319).

« Where nonpoint sources are of significant concern, the proposed regulations
would significantly restrict States’ ability to take “adaptive management approaches”
to TMDL development and implementation. These approaches were discussed in de-
tail at the State/EPA Wye Woods Forum on TMDLs (November 1999).

« State water quality program officials cannot unilaterally develop TMDLs and
implementation plans for problems that are beyond their jurisdiction (e.g. air deposi-
tion). Impairments to interstate and international waters also present unique chal-
lenges and the regulations must provide a simpler framework under which States
take the lead role.
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* Resources are not available to carry out the requirements as discussed below.
USEPA must be willing to request significant increases in funding for Federal and
State activities for fiscal year 2000 and beyond.

The States provide the following detailed recommendations to resolve these con-
cerns and achieve the intended environmental outcomes in a practicable and timely
manner. USEPA should finalize the proposal with the full understanding that it will
be expected to comply with the requirements to the same extent as their State coun-
terparts.

1. RESOURCES

Since the passage of the Federal Water Pollution Control Act Amendments of
1972, tremendous emphasis has been placed on the control of point source dis-
charges. Funds have been specifically targeted toward the design and construction
of wastewater treatment facilities and the establishment of permitting and water
quality standards programs. Relatively few Federal and/or State dollars have been
targeted toward the planning and assessment components of the statute, nor have
adequate funding levels been authorized and appropriated for the abatement of
nonpoint sources of pollution.

Funding for water quality programs overall, and in this instance for total maxi-
mum daily loads (TMDLs) has been consistently inadequate. Even when assuming
the adoption of the enhancements recommended by the States herein, the costs for
water quality monitoring, assessment, TMDL development and implementation will
experience a tremendous increase at every stage of the process.

No less than a tripling of the existing levels of funding will be needed to success-
fully implement the current TMDL program. The proposed regulations would great-
ly exacerbate the funding difficulties being experienced by the States. It is essential
that the necessary additional funding for TMDL implementation not be siphoned off
from existing programs or agencies currently providing program, technical and/or
scientific assistance to State and Local governments. The Agency must also be
mindful of the burdens being placed on point and nonpoint source dischargers and
of the impacts relative to economic development, community revitalization, etc.

The costs of implementing the changes to Part 130 and 131 need to be examined
in their totality. The discrepancies of funding needs must be examined by the Agen-
cy and funding projections modified to reflect an appropriate level of fiscal need.
States and interested stakeholders have much to share with USEPA in this regard
and we urge the Agency to carefully consider the financial input being provided dur-
ing the course of the comment period. State TMDL development and implementa-
tion to date clearly demonstrates that the cost estimates developed by the USEPA
are inadequate, incomplete and misleading. Far more will be required to develop a
TMDL than the $25,000 USEPA envisions. For example:

* For Long Island Sound, over $20 million was expended from 1986-2000 for ni-
trogen based TMDLs alone.

« For Tallahala Creek in Jones County, Mississippi, the downstream TMDL for
dissolved oxygen (beginning at the small city of Laurel) required approximately 5
FTEs over 2 years at a cost of $450,000.

* It has taken Texas 5 years, 8 FTEs and $2.2 million to develop one phosphorous
TMDL for a waterbody impacted by both point and nonpoint sources in the Bosque
watershed involving concentrated animal feeding operations—and the TMDL is not
finished yet.

¢ In California, TMDLs of medium complexity now require an investment of
$350,000 and complex TMDLs require approximately $ 1.1 million each. In fiscal
year 2000, the water program estimates the total TMDL work to be $9.1 million.

¢ Florida has a new law on TMDLs. In fiscal year 2000, the State will allocate
$1.2 million and 23.5 FTEs to TMDL development. They need annually an addi-
tional $700,000 for model development, contract work, lab analysis and equipment/
maintenance and 12 more FTEs (approximately $ I million) for implementation plan
development.

¢ The State of Washington needs about 84 FTEs annually to meet current re-
quirements, but is able to provide less than 42. They face an over $69 million work-
load to complete 1130 TMDLs.

* In South Carolina, it has taken more than 3 FTEs and $ 1.9 million to develop
a TMDL for the Waccamaw River/Intercoastal Waterway.

It must be emphasized that these funding levels were expended under the current
program and do not take into consideration the costs associated with: (1) the pro-
posed new requirements, (2) full development and implementation of TMDLs or (3)
the new costs to be incurred by dischargers and other related stakeholders.
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When coupled with the fact that the current program is grossly under-funded and
that the new regulations will require more than 40,000 TMDLs to be developed, the
regulatory changes proposed by USEPA are a significant rulemaking for the 50
States and Interstate Agencies.

Recommendation.—To address the impaired waters of the nation:

¢ At a minimum, funding for Section 106 and Section 319 assistance must tri-
ple—with the increase focused on the restoration of impaired waters. States should
be able to pass through the level of effort requirement to local governments or other
qualified entities that are willing to conduct needed activities, in accordance with
State adopted procedures.

« States and USEPA need to work together to assure maximum flexibility on the
use of those funds to support TMDL work. USEPA must not micro-manage State
funding decisions.

* Major increases in USDA conservation programs for EQIP and technical assist-
ance are also needed, again targeted to impaired waters.

USEPA and USDA must be willing to request the funding needed to carryout a
credible program in fiscal year 2000 and future budget cycles. States are willing to
work side-by-side with the Federal agencies to secure these additional resources
from Congress.

1. MONITORING, LISTING AND DELISTING

States agree that Clean Water stakeholders need a readily accessible and under-
standable inventory of waters. However, the proposed expanded coverage under Sec-
tion 303(d) does not accomplish that and exceeds statutory authority. The Agency
needs to be cognizant of the fact that listing will engender intense scrutiny and op-
position that can be counter-productive. An overly complex listing process will cause
significant delays and divert scarce resources from State TMDL development and
implementation on impaired waters. As co-regulators we should learn from the mis-
takes of the hazardous waste and superfund programs where the stigma attached
to listing undermined overall objectives.

USEPA and the States need to build a better relationship between Sections
303(d), 305(b),319 and 303(e) of the Clean Water Act. (See attachment 1). The 305(b)
Report should be the vehicle for developing information concerning the overall sta-
tus of the quality of all State waters and for making that information available to
the public. To this end, the States expect to work with USEPA to enhance the credi-
bility and utility of the 305(b) process. The Section 303(d) list, then, should be devel-
oped as the portion of the 305(b) Report for which TMDLs should be completed for
impaired waters.

Year 2000 List (§130.30(a)): States require substantial lead-time to make signifi-
cant changes in the TMDL listing process. In many cases, States will be required
to go through a rulemaking process to adopt their list. The proposed regulations do
not recognize this State rulemaking process.

Recommendation.—USEPA should provide a minimum of 2 years lead-time after
promulgation of the regulations before the next list is subject to the new require-
ments. However, if a State determines that it will submit its list, during this in-
terim 2-year period, pursuant to existing regulations, USEPA should review and
take action within the 30 days.

List Cycle (4130.30(a)): Listing should be compatible with the 5-year rotating wa-
tershed assessment approach being used by States. States agree that a short listing
cycle tends to “over-emphasize the listing of waterbodies as opposed to establishing
and implementing TMDLs” and is “inefficient because States generally do not find
significant changes in water quality over . . . a short period.”

Recommendation.—USEPA should establish a 5-year listing cycle under Section
303(d). States may want to tailor the process to allow for the submission of partial
updates to accommodate listing and delisting decisions on a rotating cycle. USEPA
should review and take regulatory action within the 30 days for such partial submit-
tals. Section 305(b) Reports should be on a 5-year cycle with annual updates.

Methodology/Related Issues (5130.21, 130.23 and 130.24): The regulations should
engender an interactive working relationship and it is important that decisionmak-
ing methodologies are clearly documented and understood. States are operating
under hectic schedules and need to know early in the process whether USEPA views
their methodologies as acceptable. In interstate and international waters, lack of
early and consistent feedback will hinder timely submittal by the States.

Recommendation.—States should have the discretion to consult with USEPA to
ensure an acceptable methodology is used. USEPA should commit to providing feed-
back during the public comment period. Methodology should be discussed in a
State’s 303(e) continuing planning process (CPP), as directed by Section 303(e) of



109

the Act itself, rather than as a required element of the 303(d) list process. (See at-
tachment 1). Accordingly, Sections 130.21(b), 130.23, and 130.24 should be revised
to reflect this change and should be moved to the portion of the regulations that
addresses the CPP. The States are willing to work with USEPA on developing pub-
lic participation plans for CPP development.

Listing and Use of Data (§130.22): Any decision to list waters must be based on
credible and appropriate data that indicate exceedance of State Water Quality
Standards (WQS). The mere presence of a listed species under Endangered Species
Act (ESA) or exceedance of a maximum contaminant level (MCL) under the Safe
Drinking Water Act, is inadequate for the purposes of the Clean Water Act, because
at issue for 303(d) purposes is the status of a segment’s attainment of WQS criteria
and uses.

As the preamble to the proposed regulations states, the FACA Committee “pre-
ferred basing listing decisions on monitored data,” although evaluated data has
sometimes been used in the listing process. The States agree with the FACA rec-
ommendation that “the best available data” should be used in the listing process.
The States strongly disagree, however, that States should be required to list waters
based on information that is not both credible and appropriate to the process. The
experience of the States is that anecdotal evidence and evaluated data regarding
water quality are neither credible nor appropriate for use in making a listing deci-
sion that may later impact permitting and planning decisions. If based principally
on such anecdotal evidence, these listing decisions will not be judicially defensible
final State administrative actions.

Recommendation.—The proposed Section 130.22 should be rewritten to allow
States the flexibility to determine what data are credible and appropriate for use
in the 303(d) listing process. This information should include, but not be limited to,
data secured through Sections 106(e)(1) and 104(a)(5) of the Act and other data de-
termined by the State to be credible and appropriate. The regulations should recog-
nize that list development should be consistent with USEPA-approved State QA/QC
plans and adopted State methodology.

Criteria for 303(d) Listing (4130.25): The relationship between the States’ CPP,
the 305(b) Report and the 303(d) lists must be recognized, clarified and consolidated.
USEPA's proposed TMDL regulations should encourage integration of the States’
monitoring, basin planning processes, and funding mechanisms. The proposed
303(d) listing process is too complex and further confuses the relationship between
these existing processes. It is critical not to impede the TMDL process at the outset
in listing disputes and unnecessary litigation.

The Clean Water Act envisions that the Section 305(b) Report will be inclusive
of all waters of the State—(i.e., impaired as well as unimpaired). The addition of
proposed Section 303(d) Parts 2, 3, and 4 listing categories exceeds the authority
of the Clean Water Act. Furthermore, the requirement to include waterbodies solely
impacted by nonpoint sources on the 303(d) list is a strained interpretation of Sec-
tion 303(d)(1)(A). The Congress has examined these issues and determined that they
should be addressed elsewhere in the statute. In fact, a Supreme Court case has
made it clear that “Few principles of statutory construction are more compelling
than the proposition that Congress does not intend sub silentio (by its silence) to
enact statutory language that it has earlier discarded.”

Recommendation.—Consistent with the language of the Clean Water Act, States’
303(d) listings should identify those waters (extracted directly from the State's
305(b) Report or other appropriate data sources) for which effluent limitations re-
quired by Clean Water Act Sections 301(b)(1)(A) and 301(b)(1)(B) are not stringent
enough to implement any WQSs applicable to such waters and for which TMDLs
are the appropriate solution. Section 305(b)(1)(A) is the more logical basis for
inventorying and reporting on the status of all waters and is particularly appro-
priate considering the practical and resource implications of USEPA’s proposal.

States reserve the right to identify on the 303(d) list, waters where USEPA (or
a regional authority) can provide a leadership role to address impairments caused
by one or more pollutants, which are outside of the States’ control. Examples of such
TMDLs include: international waters, interstate waters, or those waters affected by
atmospheric deposition.

The Section 303(d) list should not include:

* Threatened waterbodies,

« Waters affected by pollution, (not pollutants) or

« Waters where TMDLs or other effective control strategies have been developed.

Given the afore mentioned concerns about statutory authority, considerable con-
troversy surrounds USEPA's requirement to include waters impaired solely by
nonpoint source pollutants on the 303(d) list. If USEPA does require such waterbody
listings, States should be able to list them separately from other listed waters.
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States support USEPA's recognition at various points in the preamble that TMDLs
for nonpoint sources may look quite different than for point sources.

For all other categories of impaired or threatened waterbodies, States should uti-
lize their existing authorities (specifically the 305(b) Report) to itemize those
waterbodies and associated water quality issues. They should be able to shift waters
between listing categories whenever appropriate.

Delisting (8 130.29): States are concerned about USEPA's lack of recognition of the
need to establish a flexible mechanism for delisting waterbodies. States are also con-
cerned about the potential impacts of the offset strictures outlined in the proposed
NPDES regulations and the length of time it would take USEPA to approve State
delisting of a waterbody. It is important to recognize that listing as well as delisting
may be an ongoing (vs. every 5 year) process.

Recommendation.—Section 130.29(a) should be revised to allow waterbodies to be
delisted upon approval of a TMDL by USEPA. In addition, Sections 130.29(c) and
(d) should be deleted. This is in keeping with the States’ recommendation that the
303(d) list be reformatted to move USEPA's proposed Part 3 waterbodies and threat-
ened waterbodies to the 305(b) report.

States should be able to delist waterbodies using the same procedures and meth-
odologies that apply to listings. States support the second option under Section
130.29(b), to allow the delisting of a waterbody if new data or information indicates
the waterbody has attained WQSs. The proposed regulatory language “. . . when
you [State] develop your [State] next list . . .” should be deleted:

« Delisting should be allowed at anytime that sufficient new data is available.

* USEPA must establish administrative procedures necessary to take action on
any and all State requests for delisting within 30 days of State submittal (see also
Section VIII).

IV. SCHEDULING AND PRIORITIES (§130.28 AND 130.31)

States are committed to restoring impaired waters within aggressive timeframes
and recognize the value of deadlines and priorities. However, there are no statutory
priorities or deadlines for TMDL development, and there are many uncertainties
States will encounter along the way.

Many factors need to be considered in setting State priorities and schedules for
TMDL development. The proposal should not prescribe criteria or confuse the prior-
ity of listed waters with the schedule for TMDL development.

In some States, the proposed regulations would result in virtually all listed waters
becoming a high priority (especially if ESA and MCLs are significant factors). It is
neither efficient nor appropriate to delay all other TMDL development until those
for high priority waters are completed. TMDLs for high priority water bodies can
be complex, time-consuming, and/or developed under court-ordered schedules.

Recommendation.—The proposed Section 130.28 (a) and (b) should not contain
mandatory assignments of priorities. Rather, it should identify factors to be consid-
ered by States in developing their priorities. This is consistent with Section
303(d)(1) of the law, which provides that “States shall establish a priority ranking
for such waters taking into account the severity of the pollution and the uses to be
made of such waters.” States should have discretion to set priorities and schedules,
in consultation with the public, based on all relevant considerations (e.g., the prior-
ity of the water, complexity, available resources, time required, readiness to proceed,
level of public support). The State water quality authority and State drinking water
authority should be encouraged to communicate on priorities relating to TMDL de-
velopment and source water protection, etc.

If USEPA includes a requirement for a schedule to be part of the 303(d) list pro-
posed, Section 130.31 should be modified to authorize States to adjust schedules and
USEPA to accept extensions beyond the 15-year timeframe for good cause dem-
onstrated by a State.

V. ESTABLISHING TMDLS

There are a number of areas that are of major concern to the States relative to
the establishment of TMDLs. Specifically:

(1) The process of establishing TMDLs that rely, at least in part, on non-point
source control must embrace and promote the watershed approach. States will need
the flexibility to utilize phased control measures to restore water quality. While the
goals outlined in the Agency’s proposal are laudable, the regulations as written are
far too prescriptive and rely heavily on the historic approach to point source control.
USEPA should focus on desired outcomes and discuss further details in guidance.

(2) The Clean Water Act does not require the inclusion of implementation plans
for TMDLs under Section 303(d). States agree on the importance of State implemen-
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tation plans. In fact, many States are required under State statutes to create such
plans as a component of their water quality standards process. However, USEPA
does not have such authority under Section 303(d) and should, therefore rely on
other established program authorities (e.g. Sections 319, 303(e) etc)

(3) The elements of TMDLs proposed in Section 130. 33(4) and (6) and Section
130.34, requiring the identification of specific pollutant sources and a quantification
of NPS pollutant loads, will be technically and legally challenged in the future. It
is essential that control measures for NPS pollutant impairments take the form of
phased, incremental application of BMPs on a watershed basis. They will not result
in clear and measurable improvements early in the process.

(4) Available funding and scientific tools are inadequate for USEPA or the States
to effectively and successfully adhere to the expectations outlined in the proposed
regulation, particularly as related to nonpoint sources of pollution.

TMDL Definition (4130.2(h) and 130.33): As outlined in Sections 130.2(h) and
130.33, the definition and ten elements of a TMDL are overly prescriptive and will
result in significant complications for both the States and the USEPA in completing
and approving TMDLs. More importantly, the CWA does not authorize USEPA to
create a requirement that States submit and obtain USEPA approval of an imple-
mentation plan as an element of the TMDL. Not only is there no mention of imple-
mentation plans, there is no such authority in Section 303(d) for USEPA to deter-
mine how a State is to implement its TMDLs.

Most of the proposed requirements in Sections 130.2(h) and 130.33 have emanated
from the historic point source approach for addressing water quality problems. Nei-
ther the States nor the USEPA will be successful in adhering to these prescriptive
requirements given the complexities and uncertainties associated with nonpoint
source pollutants and the lack of wet weather standards. States believe that the re-
quired elements proposed by the regulations may, in some cases, supplant elements
a State deems necessary or more appropriate for a particular TMDL, based on the
circumstances of the waterbody.

Recommendation.—The definition of a TMDL should be limited to “a credible tech-
nical analysis, which identifies the maximum allowable pollutant load (stressor) or
other conditions necessary to attain and maintain water quality standards, for the
pollutant or pollutants of concern.” States should be allowed to express a TMDL as
a mass per time, toxicity, or other appropriate water quality condition. To establish
effective TMDLs, States recommend USEPA make the following changes to ele-
ments outlined in Sections 130.33(b)(1) through 130.33(b)(10) and offer these as
guidance rather than regulation:

» The proposed Section 130.33 (b)(6) should be shortened to read as follows: “Load
allocations, ranging from reasonably accurate estimates to gross allotments, to
nonpoint sources of a pollutant.” The additional details proposed require a level of
specificity that will be difficult, if not impossible to provide with each TMDL.

« In Section 130.33(b)(9), the term “future allocation” should be used rather than
“allowance for future growth”. USEPA should recognize that future growth can
occur despite a TMDL cap, thus USEPA's proposed term is imprecise and mislead-
ing. Second, the concept of “allowance for growth” in the context of State regulatory
actions imparts the wrong connotation for TMDLs—as if the State is controlling
growth, whereas it is often a Local government function.

¢ Under Section 130.33(b)(10), States should submit implementation plans, as
provided under existing Sections 303(e), 319 and 402, as opposed to requiring an
additional USEPA approvable plan under Section 303(d)

« The term “other appropriate measures” which can be found in the existing regu-
lations under Section 1 30.2(i) should be retained to allow the States the flexibility
needed to address nonpoint source pollutants. Section 130.34(1-4) should clarify
that the loadfor NPSs can be broadly and generally expressed (e.g. estimated for ag-
riculture, rather than broken down quantitatively for crop production vs. Animals
or even being more specific as to quantifying loads for individual farmers).

Implementation Plans (§130.2 and 130.33(b)(10)): The States support implementa-
tion as a component of the TMDL program, and are committed to restoring and
maintaining water quality in impaired waterbodies. The States have consistently
emphasized that the submission of a detailed implementation plan is not authorized
under section 303(d) of the statute and should, therefore, not be a required as an
element of the TMDL, nor should the approval of a TMDL be contingent on the ap-
proval of an implementation plan.

The inclusion of a detailed implementation plan as a required element of the
TMDL will likely delay TMDL approval because of the complex, subjective and often
protracted dialog necessary for development and acceptance by the stakeholders of
such plans. Dialogue with stakeholders on detailed implementation planning will be
far more productive after TMDL approval by USEPA.
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States agree that there is merit in moving expeditiously forward to implement
Section 303(d). However, the expectations of the USEPA and of the public need to
be realistic, recognizing that a step-wise, phased approach will often yield the most
meaningful water quality improvements.

The prescriptive nature of Section 130.33 (b)(10) will significantly impede the
flexibility States and USEPA need to establish and periodically adjust restoration
plans, especially when dealing with NPS impaired waterbodies.

Where TMDLs are being developed for waterbodies impaired primarily by
nonpoint sources, the States should be allowed to rely on their upgraded 319 pro-
grams, including CZARA elements, as the implementation plan for the nonpoint
source component of such TMDLs. States have recently expended considerable effort
and resources, including USEPA Section 319 funds, to develop these plans.

States understand the need for USEPA and the public to know specifically how
water quality standards will be achieved, but we believe this can occur only after
TMDL development, and as the iterative process for implementation begins. To ex-
pect this level of detail at the time of TMDL submission would unnecessarily delay
submission and approval. Even with point sources, implementation requirements, as
detailed in the NPDES permit, are approved separately and generally after TMDL
approval. As was discussed at the Wye Woods Forum, it may be workable to include
a generic outline as a component of the TMDL submission. This statement could be
followed by an implementation plan, to be developed subsequent to TMDL approval
by USEPA and relying existing authorities (e.g. 319, local watershed plans, etc).

In the preamble, USEPA requests comments on whether implementation plans
should be required as:

1. An element of a TMDL,

2. A submission accompanying the TMDL, or

3. An update to a water quality management plan submitted at the same time
as the TMDL.

Recommendation.—Because Section 303(d) does not require the submission of im-
plementation plans, States recommend that the USEPA modify option 3 to clarify
that an update or reference to a water quality management plan may be submitted,
at the same time or following submission of the TMDL. This would maximize the
use of existing authorities under Sections 303(e) and 319, as well as other existing
water resource management programs (e.g. estuary plans, 6217 programs, forest
management plans, Federal land management plans and other effective programs
in the States). The accompanying implementation plan could be approved under a
separate USEPA action or receive implicit approval based on prior USEPA accept-
ance of these other management plans.

States also strongly encourage USEPA to allow the flexibility to craft implementa-
tion plans in a manner that recognizes the differences associated with point and
nonpoint source pollution and considers the various environmental, economic, social,
and legal factors associated with a particular water body and type of impairment.

Reasonable Assurance (§130.33(b)(10)(iii)): Reasonable assurance for nonpoint
sources, as defined in Sections 130.2(p) and 130.33 (b)(10)(iii), will be extremely dif-
ficult for States to provide. This is because of (1) the limited State authority to regu-
late nonpoint sources, (2) the lack of adequate Federal and State funding, and (3)
the limitations of existing nonpoint source data and assessment technologies.

Recommendation.—The definition of reasonable assurance for nonpoint sources
should be revised to indicate that it can be determined by the State’s commitment
to implement a variety of NPS controls as expeditiously as possible and as described
in an upgraded NPS management program or other recognized mechanisms. Imple-
mentation of BMPs takes time and the water quality results are not always imme-
diately apparent. In most States, they are voluntary, but NPS management plans
describe in detail how States intend to achieve implementation.

Transitional TMDLs (§130.38): States strongly support the concept of transitional
TMDLs. The proposed 12-month timeframe is, however, far too short.

Recommendation.—USEPA should approve TMDLs submitted within 18 months
of final rule changes if the TMDL meets either the existing or the revised TMDL
water quality requirements.

VI. PUBLIC INVOLVEMENT

Public participation is fundamental to successful TMDL development and imple-
mentation. TMDLs with broad-based support should be given great deference by the
Agency. However, States are concerned about the proposal’s failure to recognize the
enormous effort, time and resources that will be required throughout the process to
achieve meaningful consultation and involvement. The unreasonably high expecta-
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tions, given the heavy TMDL workload and short deadlines, would not enable States
to achieve that objective.

Public Petition Process (§130.65): The Agency should not encourage, or establish
a petition system that implicitly encourages citizens to bypass State processes and
go directly to USEPA. The USEPA should reinforce, not undermine, the States’ pri-
mary role in TMDL development and encourage citizens to participate fully in State
processes.

Recommendation.—Petitioners should be required under Section 130.65 to dem-
onstrate that they have exhausted their administrative remedies in seeking the re-
quested action in the State TMDL development process. Available information as to
why a State has declined to take the requested action should be required as part
of the petition submittal. USEPA needs to create a meaningful State consultation
process.

VII. CIRCUMSTANCES UNDER WHICH USEPA ESTABLISHES TMDLS (§ 130.36)

Section 103(a) of the Clean Water Act states, “The Administrator shall encourage
cooperative activities by the States for the prevention, reduction and elimination of
pollution. . . .” States have the lead role and are the first line of authority. If after
a fair and reasonable opportunity to make progress, they are unable to be successful
and there is no legitimate reason for delay, the proposal should clearly articulate
USEPA's intent to take a leadership role. USEPA should rely on the States for as-
sistance in a collaborative process that makes maximum use of existing forums.

Recommendation.—Delete the language in Section 130.36, which gives USEPA the
right “to establish TMDLs for waterbodies and pollutants identified on the 303(d)
list . . . if USEPA determines that you [State] have not or are not likely to estab-
lish TMDLs consistent with your [State] schedule . . .” The Clean Water Act does
not provide for such action by USEPA. It is the States’ position that once a 303(d)
list is completed and approved by USEPA, the Clean Water Act clearly provides that
it is the States’ responsibility, in the first instance, to develop and propose TMDLs.

VIIl. USEPA REVIEW OF STATE LISTS AND TMDLS (8§ 130.36)

USEPA has only 30 days to take approval action. States are concerned about
USEPA's lack of resources, historic pattern of significantly delayed approval actions,
and propensity to micro-manage. Any significant slippage in meeting deadlines
would have serious detrimental effects on both State and USEPA credibility. Yet,
the proposal does not recognize the need to address the problem.

Recommendation.—USEPA should describe its methodology and the approval
process. The regulations should outline clear procedures that the Agency will follow,
consistent with the State comments and recommendations relative to the definition
and minimum elements of a TMDL in Section 130.2, 130.33, 130.35, etc. USEPA
needs to address more clearly how the Agency intends to accommodate (within its
30-day deadline) the 135-day consultation period with the Fish and Wildlife Service
required under the Endangered Species Act.

¢ USEPA should commit to using the State’s list development methodology, when
taking action on the list.

« If USEPA does not take action in 30 days, a State submittal should be deemed
approved.

« USEPA needs to be much more forthright on the resources that will be required
to assure the process goes as smoothly as possible and that issues are resolved as
early as possible in order to avoid the need for disapproval action.

IX. CHANGES TO THE NPDES AND WATER QUALITY STANDARDS PROGRAMS

States believe that the existing regulatory framework is adequate. The issues of
concern are so complicated and circumstances so diverse that they are more readily
addressed through guidance and existing NPDES delegation agreements. Rather
than taking a prescriptive approach, USEPA should work with the States to create
an incentives-based framework that could achieve far more, in terms of better data
and environmental results, than the proposal.

There are numerous areas where USEPA has exceeded its jurisdiction and gone
well beyond statutory authorities—chief among them is the NPDES program. Where
this is the case, State permit programs could face gridlock.

USEPA Actions in Delegated States (§122.23, 122.24, 122.26, and 122.27): Pro-
posed Sections 122.23, 24, 26, and 27 are not necessary. Inclusion of these provi-
sions would allow USEPA to intervene in a State whenever it deems appropriate
(to develop a TMDL, issue an expired permit, or permit NPSs).There appears to be
no statutory authority for this intervention. Furthermore, based on the track record



114

of USEPA relative to addressing water program issues in non-delegated States, it
does not seem realistic to assume that this approach would ever work.

Recommendation.—If a problem exists regarding how a State is dealing with per-
mit backlogs, wasteload allocations, offsets or NPS management, it should be ad-
dressed under NPDES permit delegation agreements and current regulations. If
USEPA believes that some additional language is necessary, the existing regulations
should be revised to clearly lay out a process that USEPA headquarters and regions
will follow when these issues arise in States. This process should allow the States
a clear, but timely, opportunity to discuss with USEPA the nature of the problem
and to resolve a problem before USEPA would actually intervene.

Interim Period Before TMDL Development and Approval (8 122.4): The proposal re-
stricts the discharge from certain new or significantly expanded sources in impaired
waters, unless a reasonable further progress objective is met. This basically means
that affected discharges must obtain a 1.5: | offset of the new or expanded discharge
loading. The offset becomes a permit condition and a point source is liable for third
party failure to achieve an offset. This requirement would apply even though a
project may have an important watershed benefit, which may not achieve the offset
requirement (e.g. the construction of a municipal sewage treatment facility to elimi-
nate existing septic systems, or combined sewer overflows, or where habitat restora-
tion is undertaken for an aquatic life use impaired waterbody).

USEPA has no statutory authority in the Act to impose this restriction. The anti-
degradation policy relates to the maintenance, versus improvement, of water qual-
ity. The proposal strains an already overburdened NPDES program, significantly
taxes point sources and requires new administratively complex accounting systems.
State efforts to address this requirement would divert limited resources (with no
commensurate environmental gain) from the core activities of developing and imple-
menting TMDLs—which will do the most to reach the attainment of water quality
goals. The proposal would likely encourage location of facilities in unimpaired wa-
ters, which may be less environmentally desirable and in conflict with other Agency
initiatives such as brownfields and smart growth.

States agree that continued progress is needed toward achievement of WQS before
TMDLs are approved and implemented. Trading between point and nonpoint
sources of pollution may be a useful tool for some States. However, it is does not
make sense to impose on all States the requirement of developing and implementing
an offset system directly linked to each State’'s NPDES permit system.

Recommendation.—In lieu of the approach in Section 1 22.4(i), States should be
required to develop site-specific and/or watershed-wide approaches that are consist-
ent with current anti-degradation regulations and continued progress toward the
achievement of water quality goals.

* The requirement for existing dischargers (provided the proposed expansion is
greater than the “significant expansion” definition in Section 122.2) who seek to ex-
pand their operation should be no-net increase in mass-based loading for the pollut-
ant(s) of concern in the receiving water.

« New dischargers (provided the discharge meets the “new discharger” definition
in Section 122.2) must achieve instream criteria for the pollutant of concern meas-
ured at the end-of-the-pipe. In those instances where the pollutant is of concern
from the standpoint of increased loading (e.g. a contributor to nutrient impairment,
or a bio-accumulative contaminant of concern), there should be no-net increase in
mass-based loading.

General Permits Before and After TMDLs Are Developed and Approved (§122.28):
USEPA has proposed a few different options to address the issue of how offsets
would be obtained from sources seeking coverage under a general permit. They are
based upon different approaches for dealing with the notice of intent (NOI) require-
ment for dischargers seeking coverage under a general permit. There are three NOI
related issues that USEPA addresses somewhat differently in the 3 general permit
options: one relating to how a discharger would know if they were in an impaired
receiving water area, the second relating to whether the discharge contains the pol-
lutant of concern, and the third involving how discharge loading information would
get from the source to the permitting authority. The ultimate question raised is:
how could the permitting authority determine if an offset would be required to meet
the reasonable further progress goal?

General permits are developed and used by States to achieve some reasonable ad-
ministrative efficiency in the control of point source discharges. The TMDL program
should not negate this goal by basically making the general permit process as re-
source intensive as the process of issuing individual permits for all discharges to im-
paired waters.

Recommendation.—The third option being considered by USEPA for general per-
mittee offsets should be selected regarding potential amendments to the general per-
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mit regulations, 40 CFR 122.28(b)(2) and modified to be consistent with the previous
recommendation for individual point sources during the interim period. Under this
option, the general permit would contain alternative sets of requirements depending
on whether the discharge would be to a waterbody that is meeting WQS or is im-
paired. For discharges into impaired waterbodies, some form of requirements should
be outlined in order for the general permitted source to meet the reasonable further
progress objective. The overall goal should be to ensure no-net increase in impaired
watersheds from all sources that could be eligible for coverage under a general per-
mit.

Questions relating to this document should be directed to: Robbi Savage
(ASIWPCA) r.savage@asiwpca.org 202-898-0905 or Linda Eichmiller (ASIWPCA)
l.eichmiller@asiwpca.org; Robbie Roberts (ECOS) rroberts@sso.org 202—624—-3660 or
Tom Curtis (ECOS) tcurtis@sso.org; Tony MacDonald (CSO) tmacd@sso.org 202—
508-3860 or Kerry Kehoe (CSO) cso.rkk@sso.org>.

ECOS Supplemental Comments and Recommendations

STATEMENT OF ASSOCIATION OF STATE AND INTERSTATE WATER PoLLUTION CONTROL
ADMINISTRATORS (ASIWPCA)

TMDLS AND RESOURCES NEEDS

There are currently 21,000 listed waters which, according to USEPA, will require
40,000 TMDLs. A waterbody can require several TMDLs (one for each pollutant of
concern).

Assuming an even distribution and no additional TMDLs, one TMDL would need
to be approved each workday by each of the 10 USEPA Regional offices in order to
complete all of them within 15 years, as envisioned in the proposed USEPA regula-
tion.

Assuming optimistically that “80 percent savings” could be achieved (by taking
advantage of lessons learned, economies of scale, and delisting inappropriate wa-
ters), States would have to produce (and USEPA would have to approve) one TMDL
per week in each of the 10 USEPA regional offices for the next 15 years. This does
not consider the need to plan for implementation or conduct additional monitoring.

Funding for water quality programs overall, and in this instance for total maxi-
mum daily loads (TMDLs), has been consistently inadequate. To develop good defen-
sible TMDLs, the costs for water quality monitoring, assessment, TMDL develop-
ment and implementation will experience a tremendous increase at every stage of
the process. The USEPA's propose regulations would greatly exacerbate the funding
difficulties already being experienced by the States.

Because of the complexity of the TMDL process, the sheer number of TMDLSs re-
quired and the intense public interest—to solve the nation’s water quality problems
States need:

« more and better monitoring information,

 increases in personnel,

« more technical capacity, and

« significant stakeholder support for implementation.

State experience is illustrative:

* For Long Island Sound, over $20 Million was expended between 1986-2000 for
nitrogen based TMDLs.

* For one creek in Mississippi, the TMDL for dissolved oxygen required approxi-
mately 5 FTEs over 2 years at a cost of $450,000.

¢ It has taken Texas 5 years, 8 FTEs and $2.2 Million to develop one phosphorous
TMDL for one waterbody—and the TMDL is not finished yet.

« In California, TMDLs of medium complexity require $350,000 each and complex
TMDLs, $1.1 Million. In fiscal year 2000, the State estimates the total TMDL work
to be $9.1 Million.

* Florida will allocate $1.2 Million and 23.5 FTEs to TMDL development and an-
nually needs 12 more FTEs (approximately $1 Million) and an additional $700,000.

¢ Washington needs about 84 FTEs annually to meet current requirements, but
is able to Provide less than 42.

Mid-Range Estimate of Costs to Develop 40,000 TMDLS Over 15 years

Simpler Moderate Difficulty Complex Total
Percent of TMDLs 20-30 percent 6070 percent (24,000— 10 percent (4,000) .. | 100 percent (40,000)
(Number). (8,000-12,000). 28,000).
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Mid-Range Estimate of Costs to Develop 40,000 TMDLS Over 15 years—Continued

Simpler Moderate Difficulty Complex Total
Cost Per TMDL ......... $50,000-$200,000 ... | $300,000-$400,000
$600,000-$1,000,000.
Total ..o $400,000,000- $7,200,000,000- $2,400,000,000- $10,000,000-
$2,400,000,000. $11,200,000,000. $4,000,000,000. $17,600,000,000
Annual Average (OVEr | .....coocmerenneeeiinnns e ————— $670,000,000-
15 years). $1,170,000,000
Average per State | o e ————— $13,400,000—
Annually. 423,400,000

These estimates do not take into consideration the costs associated with:

(1) any new Federal TMDL requirements,

(2) additional data collection or monitoring to identify impairments and evaluate
progress,

(3) full implementation of TMDLs at the State level,

(4) other stakeholders who will need to be involved or

(5) likely event that more than 40,000 TMDLs will be required.

Recommendation.—To make a meaningful contribution to TMDL development: (A)
Federal funding under the Clean Water Act needs to at least triple, (B) funding for
USDA programs would need to increase significantly and (C) a higher level of com-
mitment would be needed at the State and Local level. For example:

Current Federal | Minimum Amount
Funding For All Need Annually
State Water Considering
Quality Manage- | TMDL Needs [In
ment [In millions millions of
of dollars] dollars]
Section 106 . $115 $345
Section 319 . 200 600

SUMMARY OF USEPA COSTING ESTIMATES FOR PROPOSED TMDL RULES

According to USEPA documents assessing the incremental cost of the proposed re-
visions to the water quality management, NPDES Permit and Water Quality Stand-
ards programs regarding TMDLs, the following costs would be incurred to meet re-
quirements. The funding gap in the States’ ability to carry out the existing TMDL
program at a basic level of service is not addressed.

Total Annualized Incremental Costs Allocation Per State

Listing: State COStS™ .......co.crrmmmmrreerinnns $230,000.00
TMDL Development and Content: State | 10.1-23.8 Million

Cost **,
USEPA burden for the above*** ........... | $18,000 (450 hours) ..
Offset Requirements ... | 11.54-42.28 Million ...

$4,600.00
202,000-476,000

360.00 (9 hours)

. | 230,800-845.600
Designation of NPS as Point Sources in | 5.67-22.96 Million .........cccocernevriiininins 138,300-560,000
NPDES Delegated States****,
TOtAl oo 27.56-89.28 Million ........cvvvvrrriricrrirs 576,060-1,886,560

*USEPA assumes these requirements have no incremental cost: identifying threatened waters (determining any adverse water quality trend),
listing impaired/threatened waters, listing for air deposition, listing until standards are attained, developing the listing methodology, carrying
out the administrative and rulemaking process, and undertaking the monitoring and analysis to make and defend these determinations.

**0f the 9 elements USEPA defines as the TMDL, they think that only the implementation plan will have an incremental cost.

***Excluding USEPA development of implementation plan, which USEPA states is covered below.

**x%For the 41 States delegated at the time of the analysis.
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EXCERPTS OF STATE COMMENTS RE: USEPA PROPOSED REGULATIONS ON TOTAL
MaxiMuMm DAILY LoADs [TDMLs]

OVERVIEW

The role of Section 303(d) has been greatly expanded in the proposed Regula-
tion. . . . DEP believes that EPA’s proposal is over-inclusive and questions not only
the need for expansion but whether or not EPA has statutory authority for proposed
non-point source requirements. . . . Although DEP supports proactive approaches
to resource protection, it is our opinion that TMDLs are a clumsy tool for the protec-
tion of habitat and important resources from undetermined future impacts. [MA]

[Elach time EPA proceeds down this path, it ends up in litigation and we all end
up at the original starting point. [SD]

[TIhe rule impedes a State’s watershed approach rather than complements it . . .
the Clean Water Action Plan envisions a new, collaborative effort to restore and sus-
tain the health of watersheds in the nation. . . . [DE

[W]e are greatly concerned that EPA's TMDL regulations do not, as presently
written or as proposed, provide sufficient flexibility (or TMDL equivalency) for
equating the massive effort of developing the Long Island Sound (LIS) comprehen-
sive control management plan with the LIS TMDL requirement. Some major lessons
have been learned. . . . EPA needs to recognize there are very legitimate means
to obtain the same water quality result that do not involve a formal TMDL process.
[CT]

Changes to the proposal are necessary so that the regulatory tools of the Clean
Water Act (CWA) can be used effectively and as expeditiously as possible to con-
tinue the progress that has already been accomplished. It sometimes happens that
Federal regulations, in attempting to clarify and strengthen, impede progress by
force fitting a particular solution to all problems. [NY]

There are many pollutants that are not conducive to modeling and loading analy-
ses. . . . In these cases, management strategies or an adaptive management ap-
proach would be a much more effective use of Federal, State, and local resources.
[NC]

The degree and detail of the prescribed remedies suggested . . . will negate effec-
tive TMDL establishment and implementation. . . . EPA has the right and duty to
expect TMDLs to be developed. . . . However, its right to describe the specific de-

tails within the TMDL must be limited. Effective implementation is a State and
local role in directing resources on a priority basis to certain geographic areas and
activities. [KA]

[The proposed revisions] are needlessly bureaucratic, trapped in an archaic regu-
latory framework, loaded with unrealistic demands, and completely unfunded. . . .
[They] add many unrealistic expectations to the TMDL program, the rationale for
which is not clear . . . the proposed revisions create a process-laden TMDL program
that is not workable, goes well beyond the requirements of Section 303(d), and will
impede ours and other States’ efforts to improve water quality. [FL]

The EPA and the States should work together to refine and enhance tools, meth-
ods and commitments associated with existing regulations and guidance which sup-
port the Clean Water Act [e.g., 301, 303, 305(b), 106, 319], rather than significantly
expanding regulations. [TX]

Point sources are concerned that they will ultimately be responsible for any need-
ed reductions because they are regulated, and NPS fear they will become regulated.
The rules must allow flexibility and innovation to bring them together as partners
to solve water quality problems. [MI]

No single agency will be capable of achieving water quality protection by relying
on only its own authorities. . . . What is more, to achieve sustainable management
will likely require the creativity of the private sector in concert with government
programs It is the outcome that needs to be expressed in the Rule, not the details
of the programmatic approaches. [CA] EPA has consistently failed to meet . . .
mandatory timeframes. Consequently, neither States nor dischargers have certainty
even though they have met all of the requirements of the Act. [PA]

[T]he short timeframes contained in the CWA show the clear Congressional intent
for a streamlined approval process. . . . If EPA adopts an even more prescriptive
approach, it is likely to face many more situations of itself having to prepare the
TMDLs and demonstrate compliance with its own rules [WA]

POLLUTION VS. POLLUTANT

The definitions of pollutants and pollution are ambiguous and do not specifically
address many typical nonpoint source pollutants, such as nutrients and sediment.
[PA]
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[TIhe distinction between pollution and pollutants is confusing and raises at least
as many issues as it resolves (including conflicts with section 101 of the Act). [CA]

One of the major issues . . . is the implication that “low flows or no flow condi-
tions” that are clearly acceptable under State water right appropriation could or
would result in a re-appropriation of existing water rights. [UT]

A definition of natural sources/causes should be provided. [NE]

[T]he creation of this list which does not provide for followup action creates a po-
tential for future litigation. [KA]

[T]he Preamble . . . describes “low flow,” and “degraded aquatic or riparian habi-
tat” as “causes of impairment from pollution.” [this] has a significant impact on the
scope of the 303(d) list and, as such, raises two key concerns: (1) opening an endless
round of legal debates on the definition of “pollutants” and “pollution” and (2) poten-
tial conflicts with Section 101 (g). [OR]

EPA should . . . exempt the listing of water bodies impaired by natural sources
of a pollutant, or pollutants from a catastrophic event especially when no conceiv-
able water quality program could prevent or substantially remediate the effects of
nature [TX]

LISTING

DEP believes that the proposed 303(d) listing process is too complex and could
lead to significant disputes and potentially unnecessary litigation thus delaying the
implementation measures intended by this rule. [MA]

[Mississippi] fears that EPA will subsequently change the interpretation of its
regulations to require TMDLs or other permitting restrictions on the waters con-
tained in the other, non-statutory sections of the proposed 303(d) list. [MS]

[T]he listing of segments not requiring TMDLs would cause unnecessary confusion
for the public. [NY]

EPA is still working . . . to determine the relationship between air emissions and
mercury accumulation in fish. States should not be expected to list and develop
TMDLs for these impaired waters until EPA provides an approach for doing so.
Most likely these TMDLs will be multi-State or multi-regional and will require great
coordination and cooperation. [SC]

[T]he Chowan River estuary was declared as nutrient sensitive waters in 1979,

..and aplan. . .was enacted in 1982 . . . [and] . . . resulted in significant . . .
reductions [and] fisheries have improved . . . there are questionable benefits about
doing a formal TMDL in this system. . . . Waters where the proper technical condi-

tions do not exist and may be better addressed by a management strategy can be
placed on another part of the 303(d) list. [NC]

The draft rule requires States to include the pollutant that is causing the impair-
ment, and if the pollutant is unknown, the class of pollutant must be included. . . .
[This] penalizes States that have strong biological monitoring programs. . . . Until
we can verify a pollutant or class of pollutants with data, we cannot include a prob-
lem parameter on the 303(d) list. It is important that the proper cause of impair-
ment be noted or States will expend many resources developing TMDLs for pollut-
ants that will not restore water quality. [NC]

By including a category on the list of impaired waters called “expected to meet
WQS . . . for ESA recovery plans and other long-term enforceable State, Federal
and local water recovery efforts, States would be able to provide certainty without
first completing a TMDL. [WA]

To consider potential sources of contamination alone as a basis for listing a
waterbody as impaired or threatened is overkill. . . . The reliability of these data
bases is unknown. Furthermore, Source Water Assessments are potential sources of
contamination, not sources of contamination.” [LA]

[The proposal] would only allow delisting of waters where new data indicate the
water now meets water quality standards . . . [it does not include existing provision
that] allow[s] States to delist based on administrative errors or flaws in the original
analysis. This text is extremely important because many waters have been included
in previous lists without sufficient data. . . . EPA needs to acknowledge that States
will undoubtedly establish new data sufficiency criteria for both listing and
delisting. [FL]

[For biologically impaired waters] . . . developing a TMDL may not be the most
efficient or effective tool. The preamble . . . indicates that States should be able to
determine the pollutant within 1 year. Without considerable resources put into
States monitoring and laboratory programs, this cannot be achieved. [NC]

We expect that the increasingly litigious nature of TMDLs will drive the listing
process toward more constrained and defined limits. . . . The manner in which we
deal with impaired waters using TMDLs needs to be as efficient as possible so that
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resource limitations do not starve our ability to pursue early intervention and pre-
vention alternatives in watersheds that are threatened but not yet impaired The
Rule should acknowledge that delisting based on alternative or functionally equiva-
lent management processes is acceptable. [CA]

[A] documented decline in water quality in Tier 3 waters should trigger an inves-
tigation into the cause of the decline rather than the development of a TMDL. [NY]

In light of naturally occurring variation in water quality as a result of seasonable
and annual variations in hydrologic conditions, substantial data would be needed to
ascertain that a “declining trend that will result in nonattainment of standards” ex-
ists . . . we anticipate that the expansion of the listing requirement [to include
threatened waters] . . . will lead to numerous debates about what constitutes ade-
quate data In view of the overall resource challenge . . . it is not appropriate to
mandate the listing and development of TMDLs for threatened waters. [UT]

DATA QUALITY

Past situations have arisen where EPA has sided with the public regarding per-
ceived pollution problems without requiring the public to produce any “real” data
to back-up these claims. This is contrary to the more stringent quality assurance/
control requirements that are imposed upon States. [NE]

Without clearer guidance, the TMDLs will be challenged from a scientific stand-
point. States simply cannot maintain mandated timelines if they are required to col-
lect additional data or follow elaborate protocols for TMDL development that will
not be put to some use. [MA]

T]he proposed rules require the State’s water monitoring program to be respon-
sible for collecting and analyzing all data, which we do not have the resources to
do. [It] does not allow discretion to weight data based upon quality. Data of poor
?uaI]ity or based upon subjective methods could undermine the credibility of listings.
OR

PRIORITIZATION AND SCHEDULING

We agree that States must be committed to developing and implementing TMDLs
in order to improve water quality, but it is unreasonable for EPA to force States
to speculate on schedules for a 15-year time period when so much is dependent on
availability of resources and tools. . . . [It] is very unrealistic to expect that States
can develop all high priority TMDLs in 5 years.” [SC]

The remaining waters on our list have a nonpoint source component, and are on
waters/parameters that will be difficult to address such as shellfish closures in our
estuaries, nutrient issues in our lakes and estuaries, and sediment and fecal coli-
form loading and biological impairment throughout the State Imposing this 15-year
timeframe for TMDL development may harm States’ overall water quality pro-
grams. . . . [It] also does not provide States with an incentive to expand their mon-
itoring program. [NC]

We believe completing TMDLs to address impaired waters in a timely and effi-
cient manner is the goal. . . . The large number of required TMDLs and the long
schedule ensure unknown problems that will not be amenable to inflexible regu-
latory deadlines. [PA]

[TIhere is . . . a very real potential for conflicts in determining 303(d)/TMDL pri-
orities, Unified Watershed Assessment priorities, Clean Water Act 8319 priorities,
and other Federal and State priorities, while being expected to share very limited
funding for all. [SC]

Congress intended the TMDL listing process to be a public process. . . . EPA is
prescribing what is important to the States, exclusive of public input. . . . EPA [is]
asserting that the public cannot arrive at reasonable ranking criteria. [SD]

[T]he practical implication of giving higher priority to waters affecting threatened
species or human health is that almost all listed waters would require TMDLs with-
in the first 5 years, clearly an impossibility. [WA]

The lack of flexibility afforded the States in assigning priorities may mean that
efficiencies in grouping TMDLs may be overlooked, or the State’s ability to develop
TMDLs on a watershed basis may be impeded. . . . The EPA should allow them-
selves and the States some justifiable relief from certain future litigation for factors
that are unpredictable at the time the schedules are prepared. [TX]

The purpose of the schedule should . . . not be considered to be a contract with
EPA to deliver the specified TMDLs. [CA]

COVERAGE OF NONPOINT SOURCES

“The proposed revisions represent a significant, unwarranted expansion of the reg-
ulatory approach to [the nonpoint source] problem. . . . There are simply too many
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potential nonpoint sources of pollution to address using traditional regulatory tech-
niques. Furthermore, there is too much uncertainty in the relationship between in-
dividual nonpoint sources and their specific impact on downstream receiving water
quality to support a water quality-based approach. States certainly will not be able
to allocate loading to individual nonpoint source discharges or monitor the effective-

ness of individual pollution control activities. . . . Securing industry cooperation is
not easy but it is the only way we will be able to deal effectively with nonpoint
source pollution—and it is bearing fruit. . . . The prescriptive approach . . . would

prove ineffective and serve only to discourage partnerships and cooperation [and] se-
riously undermine the roles of State and local governments in watershed manage-
ment. [FL]

EPA has no more authority than States do to regulate nonpoint sources.” [SC]

Watershed management . . . is the appropriate mechanism. . . . Unfortunately,
the proposed regulations reject this philosophy and attempt to impose a Federal
mandate on States and by extension, point sources, to fix nonpoint issues. This ap-
proach is doomed to failure, legally, logistically and pragmatically. [KA]

[T]he nature of NPS pollution together with the problems of legacy pollution and
episodic climatic events makes the application of treatment technologies difficult if
not impossible as a solution to NPS problems. Relying too heavily on NPDES type
solutions creates huge inequities in cost and responsibility. The threat of pursuing
an unbalanced program is that the entire management structure is dimin-
ished. . . . This Is a different role for EPA. . . . It is from this role of partner and
collaborator that EPA must craft the Rule, not from a perspective of overseer. [CA]

IMPLEMENTATION PLANS AS A COMPONENT OF TMDLS

EPA is taking the extremely tenuous position that a Federal law that does not
authorize EPA to conduct command-and-control regulation of certain activities and
entities somehow requires the States to conduct that regulation. This is federalism
in reverse. . . . Mississippi does not need 2,257 implementation plans. [MS]

DEP is concerned that by requiring the implementation plan within the context
of the TMDL technical analysis . . ., disputes about the implementation plan could
bring the technical analysis to a grinding halt. [It] should be incorporated into the
State’s watershed management plans and be considered within the context of other
watershed problems and priorities. [MA]

An implementation plan is often a complex product following extended inter-
actions among many stakeholders in a watershed. Direct Federal Government inter-
ference will seriously impede the process by reducing or removing the commitment
of a locality to steward its watershed. In short, local creativity and motivation will
be permanently stymied, and water quality improvement will be delayed. [PA]

[In] some cases, TMDLs may be complete, yet no source of funding is available
to implement the NPS reductions needed. States will have two choices at this point,
do not submit the TMDL to EPA or submit it without the implementation plan. Ei-
ther way, progress toward TMDL completion is halted. . . . We suggest EPA ac-
ceptance of other management plans or strategies such as upgraded §319 Manage-
ment Plans, National Estuary Management Plans, or State Watershed Strategies.
[sC]

Requiring the implementation plan as part of the TMDL can significantly length-
en the time it takes States to submit TMDLs. If EPA does not approve the TMDL,
significant State and local resources would have been expended that might not meet
the requirements of the final approved TMDL. Having an approved TMDL in place
will ensure that the proper goals are established for the implementation plan . . .
there will be increased flexibility to States and local stakeholders in carrying out
the plan. [NC]

To assume that any given TMDL will describe an immediate solution to an im-
paired situation is erroneous. [KA]

TNRCC understands the need for the EPA and the public to know specifically how
water quality standards will be achieved, but [e]ven with point sources, implementa-
tion as detailed in the NPDES permit is approved separately and after TMDL ap-
proval. [TX]

Considering the fact that the implementation plan is dependent on the load reduc-
tion targets set by the TMDL, the concurrent development of the TMDL and the
implementation plan is not possible . . . implementation plans are being developed
([Jn Ei separate schedule according to Delaware’s Whole Basin Management process.
DE

[W]e believe it is appropriate for EPA to request that implementation plans be
developed. We believe it is beyond EPA’s authority to specify the content of these
plans. [CA]
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REQUIRED ELEMENTS OF A TMDL

[M]any of the minimum elements required by the proposed rule are unreasonable
for the State to define in the course of developing the TMDL. . . . it is simply not
realistic to require States to identify timelines for activities and implementation ef-
forts which are outside our jurisdiction, to identify legal or regulatory controls appli-
cable at the local level, or to provide reasonable assurances for activities and efforts
outside our jurisdiction . . . it is simply not possible to mandate nonpoint source
controls beyond existing statutory authority. The imposition of rigid requirements
is antithetical to our desire to partner with local stakeholders in an iterative process
through the watershed approach. DEP recommends that EPA reevaluate the reason-
ableness of each proposed element. [MA]

TMDLs should be used to establish a relative level of responsibility in pollution
reduction, but not craft hard and fast numeric levels which are to be allocated be-
tween point and nonpoint sources, or among subcategories of sources. [KS]

Every pollutant and every waterbody is not going to fall into the “I0 element box”
provided in the regulations. Examples include interstate or border waters which
have pollutant criteria and time schedules that differ between neighboring States,
or complex pollutants such as mercury, which may require a phased approach to
TMDL development. [MS]

In many situations a management plan that would not include all 10 elements
may allow improvement in water quality to the point where standards are met. This
would allow savings of time and effort while focusing on improving water quality.
[sC]

TMDL implementation, particularly the decisionmaking on the allocation of loads
and the burden of non-point source pollution reduction among known (and possibly
unknown) sources from local land uses is appropriately a local or State task, not
a matter for involvement by the Federal Government. [MA]

Neither the TNRCC nor the EPA will be successful in adhering to the prescriptive
requirements given the complexities and uncertainties associated with nonpoint
source pollutants and the lack of wet weather standards [TX]

The TMDL process must be structured to support defining expectations on a wa-
tershed scale. In contrast, the proposed Rule moves us further toward the notion
that “load limits” for individual chemicals is the basis of TMDL work. [CA]

REASONABLE ASSURANCES

The State may be able to outline the actions required to meet or make progress
toward meeting the water quality standards . . . but some of the required actions
may exceed the authority of the Department . . . (e.g. land use management and
the reduction atmospheric deposition). The State may also have difficulty in describ-
ing the effectiveness of some of the unproven Best Management Practices or other
unproven actions. . . . A time line for actions beyond the [Department’s] scope of
authority will be difficult to predict. . . . The Department may also have a difficult
time guaranteeing adequate funding for the implementation actions because of un-
certainty associated with projecting future budgets [NY]

The expectation of EPA for reasonable assurances to implement and achieve
TMDL endpoints relies on a clairvoyance never seen in water quality management.
[KS]

[There is] not enough flexibility. . . . Reasonable assurance should allow for the
identification of implementing mechanisms such as Oregon’'s Forest Practices Act,
Federal land management plans, State agricultural statutes and rules, urban plan-
ning requirements, etc., and how and when (specific timeframes identified in the
TMDL) these mechanisms will be modified to meet load allocations . . . we see no
merit in identifying adequate funding of total cost of implementation, since it is
nearly impossible to do and is not necessary for EPA approval of a TMDL. [OR]

LDEQ cannot assure that local governments will pass ordinances to require man-
agement measures for nonpoint source controls. Nor can LDEQ assure that any new
State laws or regulations will be passed. . . . If the State outlines within the NPS
Management Plan a step-by-step process that it will follow in the implementation
of the TMDL at the watershed level, does that not constitute a reasonable assur-

ance? [LA]
[S]tates cannot assure that fecal coliform standards in urban areas will be met
after all possible controls are put in place. . . . Since all States will soon have EPA-

approved updated Nonpoint Management Plans, we believe this plan should serve
as the reasonable assurance as well as the implementation plan for TMDLs for wa-
ters affected by nonpoint sources.” [SC]

[T]he State cannot provide the necessary reasonable assurance that the control
measures will be implemented nor could EPA provide the reasonable assurance in
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the event a TMDL is disapproved and redeveloped by EPA. The language in the reg-
ulations needs to be toned down to match that of the preamble which indicates vol-
tmta]lry measures are suitable and can be considered sufficient reasonable assurance.
NE

Note that there is no comparable requirement of point sources to ensure adequate
funding for implementing controls consistent with wasteload allocations despite the
fact that advanced treatment can be extremely expensive. The NPS assurances that
include a demonstration of adequate funding are not feasible. . . . The best the
?ger]lcies could do is provide assurance that they will strive to maintain funding.
CA

USEPA PERMITTING OF NPS

[TIhe silviculture industry . . . has already made a real commitment to the pro-
tection of State surface waters through the development and implementation of a
Silviculture Best Management Practices Manual. Given the multitude of individual
forestry operations, we believe that management of stormwater from silviculture ac-
tivities is best addressed through continued refinement of this manual, rather than
through the NPDES program. [FL]

The State fears that the mere threat of a possible NPDES permit will discourage
private landowners from practicing forest management. The threat of a permit could
turn hundreds of thousands away from the simple and beneficial act of tree planting
and reforestation. [[NY]

[W]e have serious concerns with the potential impact of the proposed regulations
on the State’s Forests and Fish Agreement, which was painstakingly negotiated
throughout the past 2 years and is now State law. . . . EPA’s proposal could cause
the Agreement to collapse. . . . The listing and TMDL programs must allow EPA
and the State to incorporate this Agreement . . . the application of point source con-
trols to silviculture does not need to occur if there is a viable and effective State
program. [WA]

If permits were to be issued it would create significant overlaps and redundancy
and require a very large additional administrative cost. It would cloud and confuse
the management process and potentially lead to significant new litigation. [CA]

ANTIDEGRADATION POLICY/OFFSETS

[17t is likely that protracted litigation will result, wasting precious private, local,
State and Federal resources. [NE]

[T]he States and EPA are clearly not in a position to take on this expanded role
at this time. [WA]

The proposed TMDL regulations make no provision for pollutant trading. . . . [It]
should be universally allowed as a mechanisum to promote progress toward meeting
an aggregate water quality-based pollutant cap. [CT]

[The] proposal to require offsets in addition to requiring permittees to dem-
onstrate that their discharge will not cause or contribute to the documented impair-
ment is overly burdensome to permitters. LFL]

[For NPS it] is very difficult to quantify and monitor, and may take a number
of years to accomplish. . . . Development could be halted for years in an area with
impaired waters, depending on the weather, particularly if a flood occurs which de-
stroys years of successful BMP implementation work. This is an untenable situation
. . . discharges associated with cleanups undertaken as part of the Superfund pro-
gram or otherwise could be precluded in an area of impaired waters.” [PA]

This could necessitate monitoring for compliance and having alternative limits in
place to deal with potential [NPS] failures which could significantly slow permit is-
suance. Requirements of this type seem premature until there are more specific reg-
ulatory programs for nonpoint sources in addition to a better understanding of the
effectiveness of BMPs.” [SC]

By dictating to such large numbers of dischargers that every offset must be me-
morialized in each NPDES permit, the EPA is making such trading associations un-
appealing and unnecessarily rigid. . . . It is old school thinking that we must re-
main command and control regulatory agencies [and] it becomes undesirable for our
permit writers to modify multiple permits many times during the course of a permit
cycle. [A] legally binding agreement . . . could be referenced by the NPDES permit
but would not require modification of each permit document. [NC]

This complex and prescriptive approach will likely conflict with existing State

antidegradation regulations and trading programs . . . the offset provision . . . is
inconsistent with the shift toward a more comprehensive and equitable approach to
improvement of impaired waterbodies. . . . The benefits in terms of water quality

improvement anticipated from the new offset requirement are likely to be small . . .
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permitting agencies would face the challenge . . . in determining what constitutes
an acceptable offset. [MI]

EXPIRED PERMITS

We believe that EPA review of expired permits is more appropriately addressed
through the Performance Partnership Agreement. [OR]

[Clreating expectations in the NPDES rule that EPA will assume more permitting
responsibilities in Washington will result in less overall environmental benefit, not
more . . . and delay TMDL implementation. [WA]

The proposed regulation . . . would force the State to abandon a reissuance
schedule that is effective and works extremely well on a watershed basis. . . . Pre-
paring permits for a wasteload allocation is complex, and the time needed to prepare
draft permits could easily exceed the proposed 90-day grace period. . . . Implement-
ing the USEPA review within the 90-day window would force the State to draft per-
mits without adequate time to establish the allocation process. [MI]

MIXING ZONES

“The draft regulations eliminate the use of mixing zones in impaired waters. This
shifts a disproportionate amount of responsibility to the permitted discharges to im-
prove the water quality of the receiving stream. The policy of utilizing mixing zones
should be a State decision based on the totality of circumstances.” [MS]

STATEMENT OF MR. WARREN E. ARCHEY, MASSACHUSETTS STATE FORESTER, CHIEF
OF THE MASSACHUSETTS BUREAU OF FORESTRY, AND CHAIR OF THE NASF WATER
RESOURCES COMMITTEE

The National Association of State Foresters appreciates the opportunity to submit
testimony on the U.S. Environmental Protection Agency’'s (EPA) proposed revisions
to the National Pollution Discharge Elimination System (NPDES) Program and Fed-
eral Antidegradation Policy in Support of Proposed Revisions to the Water Quality
Planning and Management Regulation (NPDES rule). The proposed changes in the
Total Maximum Daily Load and NPDES rules have significant potential to disrupt
silviculture and forest management on the nation’s 337 million acres of non-indus-
trial private forest (NIPF) land. The proposal represents a fundamental change in
the approach EPA has historically taken to reducing threats to water quality from
nonpoint sources. We feel this fundamental change in approach is not justified ei-
ther by statutory authority or the scope of water quality impairments caused by
silviculture.

The State Foresters are strongly opposed to the proposed rules on three major
grounds:

1. The proposal is a major departure from the historical interpretation and imple-
mentation of the Clean Water Act, and is not supported by statutory authority.

2. The proposal ignores the relatively minor contribution made by forest manage-
ment to water quality problems nationwide, and threatens to disrupt the effective
approach taken by the State Foresters and our Federal partners to achieve these
results.

3. The proposal will be extraordinarily difficult to implement in practice and will
result in drastically higher costs for both States that must develop TMDL's and
landowners and operators who might become subject to NPDES permitting require-
ments.

The National Association of State Foresters represents the directors of the State
Forestry agencies from all 50 States, seven U.S. territories, and the District of Co-
lumbia. We believe that forest management is vital to the protection of the nation’s
water resources, and are committed to the goals of the Clean Water Act and to pre-
venting water quality impairments of all kinds. We believe that forests, and the ac-
tive management of forests, contribute much more to water quality improvement
than to water quality impairments. Forestry is part of the solution and, in most
cases, is not a source of the problem.

The original Water Pollution Control Act (Federal Clean Water Act) and subse-
guent amendments have consistently recognized and preserved the “primary respon-
sibilities and rights of the States in controlling water pollution.” The redefinition of
silvicultural activities as point sources of pollution and the removal of the silvicul-
tural regulatory exemption under the proposed NPDES rule, thus allowing
silviculture to be permitted under the NPDES, are open and unjustified attempts
on the part of the EPA to usurp control from the States. Further, and without good
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reason, the proposed change suggests that silvicultural activities represent a sub-
stantial nationwide NPS problem. EPA’s own figures tell a much different story.

The State Foresters are opposed to EPA’s proposal to remove the categorical ex-
clusion of silvicultural activities from the definition of point source pollution. EPA’s
attempts to regulate silviculture activities under the NPDES permitting are scientif-
ically unjustified, highly disproportionate with regard to other land uses, and a radi-
cal departure from the historical interpretation and implementation of the Federal
Clean Water Act. In short, State Foresters recommend a retraction of EPA’s pro-
posed rule.

SHIFT FROM HISTORICAL INTERPRETATION

The re-designation of all silvicultural activities as point sources of pollution, mak-
ing all forestry practices potentially subject to NPDES permitting, is a drastic de-
parture from 27 years of statutory interpretation, case law, and regulatory imple-
mentation.

EPA's claim of authority to regulate silviculture in the proposed rule does not
withstand the scrutiny of historical interpretation. Congress specifically created the
provisions under Section 319, through the 1987 amendments to the Clean Water
Act, to address nonpoint source water quality concerns. State Foresters believe that
Section 319 contains the proper and intended authority granted to EPA for NPS
controls, not the thin rationale EPA is claiming under the stormwater provisions (40
CFR 122.26(b)(14)(x). Programs and assistance available under Section 319 enable
the States to proactively address NPS problems in a flexible framework and timely
manner that a permitting process would not allow.

We want to stress that efforts to fully fund the Section 319 program have only
recently been stepped up and that precious little Section 319 money has been made
available for control of silvicultural NPS pollution. We strongly support EPA'’s pro-
posed increases in funding for Section 319, and we would hope that a concerted ef-
fort would be made by EPA to work more proactively with the State Foresters and
the Forest Service to ensure that prevention of silvicultural NPS pollution is empha-
sized in that program. We also urge the committee to review our proposal for a Wa-
tershed Forestry Initiative within the USDA Forest Service to accelerate the
progress being made on forestry NPS control (attached).

BENEFITS OF FOREST MANAGEMENT

Forestry can contribute more to water pollution prevention and clean up, than to
water pollution problems. Besides helping to mitigate and reduce NPS water quality
impairment from other land use practices, active forest management actually en-
courages beneficial land uses and activities that can improve water quality such as
reforestation and afforestation. Simply stated, getting more trees into the ground
will be better for water quality. Getting landowners to reforest and/or aforest their
land should be a primary mechanism in improving water quality. The proposed
NPDES rule acts as a disincentive for landowners to get involved in forest manage-
ment. It increases the likelihood that the landowner will choose another land use
activity with increased water pollution characteristics such as agriculture or devel-
opment. Positive incentives need to be provided for landowners to reforest and/or
aforest their lands, not create regulations and programs that push the landowner
away from planting trees.

Energies should be put into programs and services that are voluntary and incen-
tive based, the kinds that State Foresters have been delivering to the more than
nine million non-industrial private forest landowners for over 80 years with proven
success. This is reflected in the National Water Quality Inventory reports [Clean
Water Act 305(b) lists] that are delivered to Congress every 2 years. They show a
diminishing role for silviculture in impairments of rivers and streams over the past
decade. Silviculture does not even appear on the list of seven contributors to river
and stream impairments in the EPA’s latest release of the biennial report (1996).

Best Management Practices.—State Foresters are, and have been for many years,
involved in the development of nonpoint source (NPS) water pollution controls and
plans. We have led by taking a preventive and proactive, rather than a restorative
or reactive, role to water quality impairments from silviculture activities. This in-
volvement has led to developing practices and procedures for both preventing and
reducing NPS risks, commonly referred to as Best Management Practices (BMPs).
All States with significant forest operations have silvicultural NPS control programs
that rely on BMPs for results.

Forestry BMPs are continually being refined in many ways to help make them
more effective and enforceable. Refinements include making BMPs directly enforce-
able in connection with required plans and permits; utilizing “bad actor” designa-
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tions; making compliance with BMPs a defense to a regulatory violation; making
BMPs the basis for an exemption from a regulatory program; and making BMPs a
defense to nuisance or liability actions. Continual refinements include logger licens-
ing and certification programs which train field operators about BMP implementa-
tion. The crux is that States are already working to make existing laws and stand-
ards more consistent and comprehensive (Stuart, 1996).

These types of creative BMP revisions have helped to improve implementation to
levels of 85-95 percent and above (Ice/Shepard, 1999). Implementation rates should
only improve as time passes. This is particularly true as more and more logger/land-
owner monitoring, education, and training sessions come online, and forest certifi-
cation and performance standard systems such as those set up by the Forest Stew-
ardship Council and the American Forest & Paper Association (Sustainable Forestry
Initiative) become more accepted and mainstream. State Foresters believe that BMP
implementation accomplished by an informed and willing audience is the key to suc-
cessful reduction of silvicultural NPS water pollution. We are already seeing evi-
dence of this.

Proof lies in the 305(b) reports. Report trends show that silviculture is contribut-
ing to a diminishing fraction of polluted miles along rivers and streams. In fact,
silviculture did not even show up on the list of water pollutant contributors in the
latest version of the 305(b) reports (EPA, 1996). With forests covering 737 million
acres of the United States (National Research Council, 1998), it is important to note
that forest management is reported in the 305(b) reports to contribute to only a
small fraction of the impaired rivers and streams. The logical conclusion is that the
use of BMPs in forestry operations is having a positive impact on water quality. Our
own studies bear this out. Whereas 40 States reported localized pollution problems
from silviculture in 1982, only twenty-four reported the same in 1996 (Stuart, 1996).

IMPLEMENTATION: MORE COSTLY AND CUMBERSOME THAN EPA THINKS

The EPA claims that they are seeking a regulatory “backstop” through the
NPDES rule, so that bad actors in impaired watersheds will come under a regu-
latory framework. However, as written, the proposed rules lead us to believe that
it would lead, in many cases, to a patchwork regulatory framework, where EPA field
offices would have discretion to set up regulatory programs in some watersheds,
while States would retain authority over voluntary programs in others. We believe
that most States have adequate bad actor provisions and enforcement mechanisms,
and we are reviewing our own State programs to confirm this. However, it is inter-
esting to note that the States with the highest number of impaired stream miles
(Washington, Oregon, and California) due to silviculture, forest practices are already
regulated through State forest practices acts. We have serious reservations about
what the proposed rule will mean in States such as these and in other States where
the legislatures have acted to mitigate the impact of silviculture on water quality.
Will EPA demand more than is currently required under State law?

This sends the message that the EPA does not believe that States are doing a
good job, or they will not be able to do a good job to reduce silvicultural related NPS
pollution in the future. As a result, the “backstop” undermines State good faith ef-
forts. There is good reason to believe that this EPA action might divert resources
that will limit State capability and potentially refocus State efforts into activities
with unproven results. A “top-down” approach, like the one being proposed by the
EPA, will only alienate the partners needed to achieve this continued success.

Below is the summary table taken from the EPA’s cost analysis related to imple-
mentation of the silvicultural provisions of the proposed NPDES rule (Environomics,
1999).

- Annualized Cost No. of Entities Affected
Proposed Provision ($ Million) Annually

Designating Silvicultural Operations Under NPDES:.
Cost for the silviculture indUStry ..........ccoocerevenennne 3.45—12.93 .
Administrative costs to Federal and State govern- | 0.27-0.28

ments.

SUDLOLAl oo 3721322 .o 613-1,225
Annualized compllance costs for small Iogglng 0.36 percent to 0.67 percent of their an- | 368—735
firms. nual revenues.

Annualized compliance costs for small entity tim- | 0.27-0.50 percent of their timber reve- | <18,000
ber owners. nues.
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State Foresters believe the above estimates are far too low and the proposed
NPDES rule will affect a far greater number of entities than the EPA has envi-
sioned.

First and foremost, the authors of the cost analysis admit the final reported costs
are vague, misleading and uncertain. In their proposal, EPA states: “This paper pre-
sents some rather uncertain estimates of how often the proposed designation author-
ity might be invoked, and, if so, the costs that will likely ensue” (p. 52,
Environomics, 1999, emphasis added). This analysis must then be assumed to rep-
resent a low end-cost estimate. We believe it would be more appropriate to include
a high-end estimate to better prepare potentially affected entities. We believe such
a high-end estimate is justified by the fact that EPA will likely be pressured,
through additional litigation, to expand their use of regulatory authority under
NPDES if the proposed rules are implemented. The final result will be significantly
greater costs than anticipated by the Environomics report.

Reinforcing our belief that EPA cost estimates are far too low, the authors utilize
ownership and business data that is seriously out-of-date. The 1978 data source
quoted by the authors indicate only 7.8 million ownership units holding 333.1 mil-
lion acres of private forest land in the U.S. That same survey was updated in 1994.
The 1978 data source underestimates the number of private forest landowners by
2.1 million, and the number of acres owned by these landowners by 60 million acres
(National Research Council, 1998). Furthermore, the estimated number of affected
logging entities is underestimated nearly three-fold. While the authors report only
14,278 logging entities nationwide, that number is closer to 37,000 according to the
Forest Resources Association (formerly the American Pulpwood Association). These
numbers will substantially raise the estimated costs of the proposed NPDES rule.

Even if we assume, however, that the Environomics report is accurate, we would
be forced to question the need for the rule if the number of effected landowners and
forest management operations that would be impacted is so small. Their cumulative
impact on water quality would be nearly immeasurable.

Again, we believe the EPA’s cost estimates for the proposed NPDES rule are far
too low and the true cost impacts will greatly outweigh any potential benefits, espe-
cially when considering the small amount of sediment pollution silviculture contrib-
utes to the NPS water pollution problem. The proposed NPDES rule is simply an-
other disincentive for landowners to actively engage in forest management. We be-
lieve that the higher costs associated with these rules raises the question of an un-
funded mandate which would be well above the $100 million threshold. This ques-
tion should be revisited.

CONCLUSION

On October 22, 1999, USDA Undersecretary for Natural Resources and Environ-
ment sent a letter addressed to EPA Administrator Carol Browner on the proposed
revisions to the Total Maximum Daily Load and NPDES systems. This commentary
provides a very telling and accurate story of the affects the proposed rules would
have. From the letter, “In general, we (USDA) feel that if the proposed rules are
implemented they will likely cause disruption to existing NPS control programs that
have proven to be effective and will unnecessary divert scarce resources to a top-
down, process oriented approach that may not work for NPS pollution control.” We
could not agree more.

The fact is forest management is dispersed in both space and time. State For-
esters believe that (1) nonpoint source pollution from forestry activities are usually
a result of extreme weather or operational malfeasance; (2) pollution can best be
controlled through prevention; and (3) forest management has the least impact of
land-use alternatives. Therefore, the EPA should retain its current NPS treatment
of silvicultural practices. The idea that a tracking, permitting and monitoring sys-
tem for nonpoint sources, let alone forestry, could be established to pinpoint offend-
ers in a timely manner is simply illusory. If anything, we feel that other land uses
should be brought up to the level of protection evident on forest lands, particularly
when taking into account their relative contributions to the NPS pollution problem.

For these reasons, NASF recommends that the EPA retract the proposed NPDES
and TMDL rules. We would encourage the agency to seriously revisit the NPS pollu-
tion issue to determine what is needed to further improve the quality of water com-
ing off of our forested landscapes; already considered to be the source of the cleanest
waters in the United States (USDA Forest Service, 2000). If the EPA is simply look-
ing for reasonable assurances that silviculture does not significantly contribute to
water pollution, the answer does not lie in Federal regulation. We suggest the an-
swer lies in stronger commitments to BMP implementation at all levels of govern-
ment within a voluntary and incentive-based context that prevent water quality



127

problems before they happen. The Federal Government has a vested interest in this
public good which justifies boosting Federal resources and investments that will be
needed to see such commitments through.
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ATTACHMENT—NASF WATERSHED FORESTRY INITIATIVE

WATERSHED FORESTRY INITIATIVE (USDA FOREST SERVICE—STATE & PRIVATE
FORESTRY—COOPERATIVE FORESTRY)

Background

Forests are essential to clean water our most precious resource. Well managed for-
ests absorb rainfall, filter pollutants from air and water, and recharge underground
water supplies. They protect streams and wetlands and reduce flooding—keeping
our environment healthy. Forests provide critical habitat for fish, wildlife and rare
plants. Many communities rely on their forests to support the local economy and im-
prove the quality of their everyday lives. Clearly an investment in trees and forests
is an investment in clean water, clean air, and clean communities.

Issues Facing Our Watershed Forests

Non-point source pollution on private forestlands has been addressed primarily
through State Forestry Agencies in cooperation with the USDA Forest Service. Na-
tionwide, nearly 70 percent of our forestlands are privately owned. In the Eastern
US, that figure rises to over 90 percent. These forests produce %z of the clean water
we need for recreation and support of fish and wildlife habitats as well as the drink-
ing water supply for millions of Americans. In addition to environmental benefits,
these private forestlands also produce over 50 percent of the nation’s wood and
paper products.

Forests are increasingly being removed and fragmented by land-use changes, plac-
ing stress on forests and their watersheds. These losses of forest affect more than
our quality of life. In the Baltimore-Washington region alone, tree loss over the last
25 years has increased runoff nearly 20 percent, causing flooding and eroding
streams and costing local governments over $1 billion in treatment costs. Increas-
ingly, the conservation, restoration and stewardship of private forestlands is viewed
as crucial to securing watershed health and sustaining it in the future.

A Watershed Forestry Initiative

Recent national actions such as the Clean Water Action Plan, the USDA Forest
Service Natural Resource Agenda, and EPA's proposed Total Maximum Daily Load
program revisions have brought new focus on the need to work at the watershed
level, create opportunities for partnerships and encourage greater community par-
ticipation in solving water and natural resource problems.

Historic funding levels for water related work through Cooperative Forestry pro-
grams have not met this challenge. An initiative is proposed to expand stewardship
activities to prevent and address water quality and watershed issues in forested wa-
tersheds. The Initiative would implement activities in two main areas:
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Program Components

Watershed and Clean Water Grants.—Through grants to States, communities,
non-profit groups and landowners, the Forest Service and State Foresters will im-
plement critical watershed protection, restoration and stewardship projects.

« use trees and forests as solutions to water quality problems in urban and agri-
cultural areas

« protect drinking water supplies

« demonstrate the value of trees and forests to watershed health and condition

« restore fisheries and enhance waterfowl and other wildlife habitat

« promote forest and watershed protection through community-based planning
and action

« build new partnerships with State, local and non-profit organizations

« complete watershed scale water quality improvement and forest conservation
plans

» restore stream side forests and establish riparian vegetative buffers to improve
water quality

Watershed Coordinators/Enhanced Forest Resource & Watershed Planning.—Suc-
cessful watershed planning and management depends on good information and the
ability to deliver. Coordinators would be a focal point for integrating forestry pro-
grams across mixed ownerships and building Federal and State capacity to deliver
existing cooperative programs on a priority watershed basis. The bottom line is that
groups involved in assessing watershed condition and developing solutions need bet-
ter forest resource information. Coordinators would help to:

* build new partnerships, while nurturing and strengthening existing partner-
ships, at the State and local level,

« provide technical guidance for water quality protection and restoration,

« develop collaborative watershed projects which can address critical conserva-
tion, restoration or stewardship needs in priority areas,

e provide enhanced forest resource data and support for State and local water-
shed planning efforts,

« work directly with the non-industrial private forest landowner on-the-ground to
improve water quality,

e support information needs for State Unified Watershed Assessments, water
quality standards development, impaired water lists (303(d) lists), National Water
Quality Inventory data (305(b) list), Total Maximum Daily Load calculation and
nonpoint source pollution control plans,

« provide forest resource information to local watershed councils, and

¢ support Sustainable Forestry Criteria and Indicators and Index of Watershed
Indicators.

Partners

Moving forests and forestry into a more proactive role in the protection and res-
toration of watersheds, water quality, and important habitats like riparian areas
and wetlands, provides the opportunity for a wide range of partnerships. Coopera-
tive Forestry has the established delivery system and partnerships with States to
effectively deliver this program and nurture partnerships that are needed to effec-
tively improve the water quality of forested runoff. Potential supporting partners,
amongst others, include: National Association of State Foresters, National Associa-
tion of Conservation Districts, Western, and Southern Governor’s Associations, Issak
Walton League, Ducks Unlimited, The Nature Conservancy, Defenders of Wildlife,
Wildlife Management Institute and Environmental Protection Agency.

Outcomes

Maintaining water quality and restoring degraded streams and watersheds on pri-
vate lands requires new and expanded roles for State Foresters and Cooperative
Forestry. Millions of private forest landowners and thousands of communities are
ready to take action. Through this initiative new partnerships between Federal and
State officials, forest managers, and local communities and organizations can be re-
alized. These efforts will result in:

« restoration of thousands of miles of stream and critical fish habitat,

« protection of the drinking water supply for millions of Americans,

« rehabilitation of degraded urban and agricultural watersheds, and

« appreciation of the full value of trees and forests in maintaining healthy water-
sheds and clean water in the future.
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Budget
Budget
Program Actions (In millions of dol-
lars)
Watershed and Clean Water Grants ........ SRR TR 15.0
Watershed Coordinators/Planning .......... e ——— 5.0
Total Budget ............... SO s 20.00

STATEMENT OF RICHARD A. PARRISH, SOUTHERN ENVIRONMENTAL
LAw CENTER

INTRODUCTION

Good afternoon, Mr. Chairman and members of the subcommittee. My name is
Rick Parrish. I am an attorney with the Southern Environmental Law Center, a
non-profit environmental advocacy group that works to protect public health and the
environment in a six-State portion of the Southeast. | appreciate the opportunity to
discuss with you today EPA’s recent efforts to revitalize the Clean Water Act's wa-
tershed restoration or “Total Maximum Daily Load” (TMDL) program, especially the
impacts and costs of proposed rules on State and local governments and commu-
nities.

EPA's proposed TMDL rules will certainly have an impact on State and local gov-
ernments and communities. There will undoubtedly be some additional costs im-
posed upon State and local governments by the proposed rules, but | believe the
vast majority of costs attributed to these rules would more accurately be assigned
to the TMDL rules that have been in place for the last 15 years and almost univer-
sally ignored by State and local governments, which raises the interesting question
whether we have learned anything from that history of conscious disregard of the
TMDL program. More importantly from my point of view, the proposed rules would
have an enormous beneficial impact on communities across the country, financial
and otherwise, as we begin to take the steps that are necessary to restore the worst
polluted waters in the nation. Before looking at some of the costs and benefits of
the proposed rule, | would like to highlight the following fundamental areas of gen-
eral agreement about the TMDL program.

* Clean water and healthy aquatic ecosystems are of vital concern to the Amer-
ican public, now as in 1972 when the Clean Water Act was passed.

« Almost 28 years after passage of the Clean Water Act, nearly 40 percent of the
waters that are assessed nationwide remain impaired, that is, too polluted for fish-
ing, swimming, and other designated or actual uses, including aquatic habitat.

« States and EPA estimate that more than 20,000 water body segments are im-
paired, often by more than one pollutant, with the result that 40,000 TMDL-based
clean-up plans will be required.

e State monitoring programs cover only about one-third of our nation’s waters.
Even though new or better data will likely show that some currently listed waters
do not, in fact, need TMDLs, the number of impaired waters nationwide is likely
to increase as water quality monitoring programs expand in coverage.

« The watershed approach to water quality planning and management is gen-
erally recognized as the most equitable and efficient method of protecting and re-
storing water quality, and the TMDL process is generally considered the technical
backbone of that watershed approach.

« The TMDL program as currently designed is not succeeding in restoring water
quality in impaired waters.

* We cannot afford to wait for perfect data and a perfect understanding of the
interaction between pollutants and the aquatic ecosystem before taking steps to cor-
rect serious water pollution problems.

« The States and EPA generally agree that non-point source activities are respon-
sible for a majority of the impaired waters nationwide.

* There is general agreement that additional funding will be required at the local,
State, and Federal level for the TMDL program to succeed nationwide. At the same
time, there will likely be added costs if cleanups are delayed further, both in terms
of the eventual expense of restoring water quality and the opportunity costs associ-
ated with reduced use, enjoyment and productivity of polluted waters.

The overriding goal of the Clean Water Act was “to restore and maintain the
chemical, physical, and biological integrity of the Nation's waters.” While much
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progress has been made, especially with regard to the discharge of pollution from
pipes and other point sources, the sad truth is that 40 percent of our nation’s waters
are still considered too polluted to be used for their intended purposes, including
fishing, swimming, drinking, or as aquatic habitat. Section 303(d) of the Clean
Water Act contains the one program specifically designed to deal with these im-
paired waters, the TMDL program. Section 303(d) requires States to identify their
worst polluted waters and develop cleanup plans based on the calculation of the
Total Maximum Daily Loads of particular pollutants that the water can accommo-
date. If States fail in these tasks, the duties revert to EPA. Designed to give States
the primary role in cleaning up polluted waters, the TMDL program was largely ig-
nored by States and EPA alike for over 20 years. In recent years, partly as a result
of a wave of lawsuits filed by environmental groups, EPA has begun taking steps
to implement the TMDL program to clean up the worst polluted waters in the coun-
try.

In my view, the single most significant step EPA has taken to revitalize the
TMDL program is the proposal of rules that, for the most part, clarify and strength-
en the requirements of the TMDL program. | believe that the heart of the proposed
rules, the requirement that an implementation plan be developed as part of the
TMDL itself, has the best chance of converting this watershed restoration initiative
from a program marked by neglect and wasted effort to one marked by productivity
and accomplishment over the years to come.

EARLY FAILURE OF TMDL PROGRAM

The TMDL program lay dormant until the late 1980's when environmentalists
starting filing citizen suits against EPA for allowing States to ignore their obliga-
tions to prepare lists of impaired waters and TMDL-based watershed recovery plans
under §303(d). An Illinois case, Scott v. City of Hammond, established the principle
that the State’s failure to submit lists and TMDLs triggered EPA’'s mandatory duty
to step into the void. At this point, EPA has been sued in over half the States in
the country for allowing the TMDL program to languish. In all but one such case
(Minnesota), environmentalists have either won in court or negotiated a favorable
settlement.

At the same time the litigation was occurring, State and Federal regulators were
moving toward a watershed approach to water quality planning and management.
EPA had issued TMDL regulations in 1985, modified them in 1992 to require State
submittal of 303(d) lists every other year, and produced a series of programmatic
guidance documents and policy statements throughout the 1990's to clarify how
States should compile their 303(d) lists and develop their TMDL programs. Finally,
in 1996, EPA convened a formal advisory committee to recommend ways to
strengthen the TMDL program generally.

ADVISORY COMMITTEE RECOMMENDATIONS

In 1996, EPA formed an advisory committee under the Federal Advisory Commit-
tee Act (FACA) composed of 20 members representing point source and non-point
source industries, State, local, and tribal governments, the environmental commu-
nity and others. This TMDL advisory committee, on which | served, issued a report
in the summer of 1998 containing over 150 recommendations on ways to strengthen
and improve the TMDL program. Most of those recommendations were based on
consensus agreement among the members of the committee, but others did not re-
ceive the support of the full committee, and there were several important issues on
which the committee could not agree at all.

Foremost among the issues with the full support of the advisory committee was
the notion that implementation was the key to the eventual success of the TMDL-
based watershed restoration program. The advisory committee was unanimous in
the sense that without implementation, TMDLs were hardly worth the time and ef-
fort.

| believe the most important lesson to be derived from the efforts of EPA's TMDL
advisory committee was that representatives of the various constituencies most af-
fected by and concerned with the TMDL program agreed, for the most part, on a
series of recommendations for strengthening that program. No single member
agreed with all recommendations, and there were important issues left unresolved.
But this was an important demonstration of how government, industry, environ-
mentalists and others could work together to develop better ways of solving long-
standing and important environmental problems.
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SOME COSTS AND BENEFITS OF THE PROPOSED RULES

In August of last year, EPA finally published in the Federal Register proposed
rules intended to clarify and strengthen the TMDL program. The proposed rules re-
tain the fundamental approaches of the TMDL program—especially the primary role
reserved to the States—but add significant detail about how States should manage
the program. The one change that has brought the most attention is the proposed
requirement of an implementation plan as part of the TMDL-based watershed
recovery plan that States submit to EPA for review and approval. While the envi-
ronmental community is not of one mind about the merits of the proposed rules, |
believe the inclusion of an implementation plan alone could have the effect of con-
verting what has largely been a paper exercise to one that has some chance of actu-
ally succeeding in cleaning up the nation’s worst polluted waters.

In light of intense criticism from virtually all quarters, | think it's safe to say that
no constituency is satisfied with EPA’s proposed rules. Indeed, some consider that
a sign that EPA has struck a reasonable balance among competing interests, though
the only real measure of these rules is whether they would speed the clean-up our
nation’s polluted waters. Environmentalists generally are concerned that the sched-
ules are too long and contain no deadlines; that the offset provision, despite some
strengths, contains loopholes that could render it meaningless and ineffective; that
the failure to require TMDLs for waters impaired only by “pollution,” such as condi-
tions of reduced instream flow, condemns such waters to continued degradation; and
that the petition process is unnecessary and destructive of what little trust has been
earned on this issue. State governments, even those with sincere commitments to
cleaning up polluted waters, are concerned about the resources necessary to develop
and implement TMDLs, including for increased monitoring and other data collec-
tion. Point source industries and municipalities are concerned that they will have
to shoulder an unfair burden by reducing their discharges even further than they
have already, and with the potential impact that limiting new or additional dis-
charges might have on economic growth and development. Non-point sources fear
the introduction of Federal regulatory controls, though EPA has gone to great
lengths to explain that no such additional controls are proposed, with the possible
exception for previously unregulated point source discharges from forestry oper-
ations.

It is understandable that State and local governments are concerned with the cost
of complying with EPA’s proposed rules. Yet, if States had taken seriously their re-
sponsibility to restore polluted waters under the TMDL program over the past 15—
20 years, they would not be facing the burden of developing and implementing
cleanup plans for all such waters over the coming 10-15 years. Even now, the prob-
lem may be more an issue of priorities than availability of funding. Indeed, if States
paid as much attention to restoring polluted waters as they do to permitting addi-
tional discharges, we would be significantly farther down the path to cleanup.

Despite this resistance from most States, EPA is proposing significant increases
in Federal funding for State TMDL programs (additional $45 million) and State
non-point source pollution control programs (additional $50 million) in its fiscal year
2001 budget primarily to meet these new obligations. This is a considerable boost
to a program that would still allow up to 15 years for States to develop watershed
recovery plans.

While the cost of restoring polluted waters may be high, the cost of further inac-
tion and additional delay—cost to the economy, cost to the resource—will be even
higher. And we should not ignore the equally real, if more difficult to determine,
benefits of cleaning up polluted waters—again, benefits to the economy and to the
resource. In the end, however, we are left with many more questions than answers
about the fiscal impact of water pollution and the proposed TMDL rules, questions
such as the following:

* What is the cost to State and local governments of restricting development on
polluted waterways?

* What are the costs of polluted waters to the tourism and recreation industries?

¢ What is the cost to the multi-billion dollar sport fishing industry in the upper
Midwest of fisheries contaminated by mercury and other pollutants?

« What is the cost in terms of public health of drinking water contaminated with
cryptosporidium, swimming in waters contaminated with fecal coliform bacteria, or
consuming fish contaminated with persistent bioaccumulative chemicals?

* What is the value of an endangered salmon species in the northwest, or an en-
dangered freshwater mussel in the southeast, that might be saved through steps
taken partly as a result of the TMDL program?

¢ What is clean water worth?
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Virtually all parties, including EPA, are concerned about having the resources to
develop and implement TMDLs across the nation. Proposed increases in EPA’s
TMDL budget and other Federal funds for non-point source programs will certainly
help. | believe, however, that Congress will have to recognize that the restoration
of water quality across this country, so strongly supported by the American people,
is unlikely to be achieved without this additional funding and perhaps more.

We can be absolutely certain of one thing, however. If we wait until adequate re-
sources are identified and committed to the task of restoring our worst polluted wa-
ters, we will never succeed. And that, Mr. Chairman, is simply unacceptable to the
vast majority of Americans who still want our dirtiest waters cleaned up and main-
tained as clean, healthy rivers, lakes and streams.

CONCLUSION

| believe that EPA’s proposed rules represent the best chance of moving this pro-
gram forward. Without implementation plans, TMDLs have proven largely to be a
waste of taxpayer money. More importantly, they have been largely ineffective in
restoring our most polluted waters to healthy condition. Our best hope for attaining
the lofty goals of the 1972 Clean Water Act, restoring the chemical, physical, and
biological integrity of our nation’s waters, is in moving forward with a TMDL pro-
gram that has some chance of actually succeeding. EPA’s proposed rules represent
a significant step in that direction.

STATEMENT OF AMERICAN SOCIETY OF CIVIL ENGINEERS

Mr. Chairman and members of the subcommittee: The American Society of Civil
Engineers (ASCE) is pleased to submit this statement for the record on the pro-
jected revisions to the water quality planning and management regulation govern-
ing Total Maximum Daily Loads (TMDLs) that was proposed by the Environmental
Protection Agency (EPA) last year. See Proposed Revisions to the Water Quality
Planning and Management Regulation, 64 Fed. Reg. 46,011 (Aug. 23, 1999) (to be
codified at 40 C.F.R. Part 130). ASCE remains deeply concerned about the pro-
tracted implementation schedule in the proposed regulation, believing it to be in vio-
lation of the Clean Water Act.

ASCE was founded in 1852 and is the country’s oldest national civil engineering
organization. It represents more than 123,000 civil engineers in private practice,
government, industry and academia who are dedicated to the advancement of the
science and profession of civil engineering.

The Society’s diverse members are directly concerned with the proposed changes
to the water quality planning and management regulations in their professional
practice areas. Among those areas are environmental engineering, water resources
engineering and water resources planning and management. ASCE is a non-profit
educational and professional society organized under part 1.501 (c)(3) of the Internal
Revenue Service rules.

A. STATUTORY AND REGULATORY BACKGROUND

The Federal Water Pollution Control Act, or Clean Water Act, is the principal law
governing pollution in the nation’s streams, lakes, and estuaries. 33 U.S.C.A. 1251—
1387 (West 2000). The Act has three major elements. First, States must set water
quality standards to protect “designated uses” of certain bodies of water; the stand-
ards then are used to effluent limits for individual sources. Next, the Federal
Government is required to set industrywide, technology-based effluent standards for
dischargers. Finally, all dischargers must obtain a permit issued by the Federal
Government or authorized States that specifies discharge limits under the National
Pollutant Discharge Elimination System (NPDES) program. The discharge limits es-
sentially are the stricter of the water-quality-based limit and the technology-based
limit.

The Act's regulatory provisions impose progressively more stringent requirements
on industries and cities in order to meet the statutory goal of zero discharge of pol-
lutants, and it authorizes Federal financial assistance for municipal wastewater
treatment construction.

Industries were to meet pollution control limits first by use of “Best Practicable
Technology” and later by improved “Best Available Technology” (BAT). Cities were
to achieve secondary treatment of municipal wastewater (roughly 85 percent re-
mov